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PURPOSE 
To Test Truman’s Thesis 


— political interest group is a widely recognized and discussed 
phenomenon; its importance and power in shaping public policy 
and in giving character to the political climate of the day is seldom 
disputed. There is, however, little agreement concerning its nature 
and place in a theory of politics, or in a theory of the political process, 
in which politics is thought of as a process of human or social relations 
of a particular order. David B. Truman’s book ‘The Governmental 
Process” makes a bold and stimulating effort to present a theory of the 
political process which will account for the role of the political interest 
group. 

It shall be the purpose of this article to take the ideas or theories 
which Truman develops’ and apply them to a particular area of public 
policy, with the thought in mind of testing them. 


To Turow SoME LIGHT ON THE CHANGE IN C.A.B. Po.Licy 


The purpose of this article, however, is not limited to seeking 
answers to the above questions of theory. It also is hoped that some 
light can be thrown on the particular area of public policy to be treated, 
namely on the Civil Aeronautics Board’s administration of Federal aid 
to the air transport industry under the Civil Aeronautics Act of 1938. 
Since the war much heated controversy has concerned itself with the 
manner in which the C.A.B. has administered the airmail payments 


1 Truman, David B., The Governmental Process, New York: Alfred A. Knopf, 
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called for under the Act of 1938. Until 1949, the Board consistently 
stood in opposition to all proposals and legislation offered for the pur- 
pose of having any subsidy which may be contained in mail pay to 
the airlines, separated from what merely is compensation for carrying 
the mail. Our primary interest is in accounting for the reversal which 
the C.A.B. made in 1949, when in principle it came out in favor of such 
a separation, and later went on to support legislation to this effect. In 
this respect two questions will be asked: (1) Why did the C.A.B. 
change its mind and come out in favor of subsidy separation? And (2) 
Can any predictions be made under any given conditions as to how 
the C.A.B. is likely to behave in the future? 
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THREE CLASSES OF POLITICAL GROUPS 


According to David B. Truman’s definition and differentiations 
of groups, there are three main classes of groups into which the behavior 
and attitude patterns in our study may fall. They are: (1) The insti- 
tutional groups of the Government. (2) The political interest groups 
endeavoring to translate their claims into accepted policy. And, (3) 
the relevant general attitudes and potential interest groups which 
influence the issue. 


The institutional groups of the Government make up the formal 
structure of Government, and shape the many patterns of behavior 
and expectations which define and determine the paths which policy 
changes must take. We are dealing with a change in institutional 
behavior and, in particular, the behavior of an ‘“‘independent’’ regu- 
latory commission; for though the C.A.B. is a relatively new agency, 
its policy of not separating airmail subsidies has been carried on for 
over ten years. We are concerned therefore with the formal organiza- 
tion of Government. But formal organization is only half of the pic- 
ture. Though it determines where access is advantageous, the nature 
of access and the interaction patterns between groups and Governmen- 
tal officials often is informal. These are the most difficult factors to 
determine. 

The political interest groups can be identified more easily, at least 
associations and formally organized groups, but evaluation of their 
internal politics and cohesion is difficult, as it is in their interest to 
keep internal conflicts undisclosed. The appearance of unity is im- 
portant to the success of their claims. But some knowledge of the 
political interest groups, their attitudes, membership, organization, and 
techniques and strength, will be necessary to evaluate their role in the 
separation issue. We shall be concerned with the railroads, the certifi- 
cated airlines, the non-skeds, the cargo carriers, the steamship lines, and 
others. 

And last, the most vague thing with which we shall have to deal, 
are the relevant general attitudes and potential interests. There can be 
little doubt that they play an important part in shaping private and 
public attitudes and behavior in this issue, but much of their signifi- 
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MAJOR INTERACTIONS AND GROVP RELATIONSHIPS 
AFFECTING C.ATB. POLICY 


cance must be grasped intuitively. Some of these attitudes are those 
subsumed under Truman’s “democratic mold,” others are, a public 
dislike particularly for hidden subsidies, and a desire for economy and 
efficiency, as manifested by the popularity of the Hoover Commission. 

The Truman theory assumes that the political process is made up 
of attitude and behavior patterns. The reason for emphasizing groups 
is that they are the basis of uniformities of behavior and of differentia- 
tions in the interactions of men. Public policy, therefore, is the estab- 
lished attitude and behavior patterns of Government. Politics is not 
only coercive, it also is persuasive; it is a two way relation. 


Factors DETERMINING C.A.B. PoLicy 


Since Governmental policy is an interaction pattern, an attitude and 
behavior pattern, C.A.B. policy must be determined by the particular 
character of the C.A.B.’s interactions as an institutional group of Gov- 
ernment. The changes in the C.A.B.’s attitude and behavior towards 
the issue of airmail subsidy separation, therefore, may be said to be 
determined by two related factors: (1) the external relations, patterns 
of interaction, of the Board with the different groups involved, and 
(2) the internal cohesion of the C.A.B., i.e., the nature of its own group 
politics. The character of its external and internal relations is composed 
of institutional attitudes and behavior, and the informal and dynamic 
aspects of group life and politics. Truman’s ideas thus furnish us with 
a broad framework within which we may describe the formulation of 
policy, but it also is apparent that an appraisal of the character and 
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relative significance of the many interaction patterns which determine 
policy, requires considerable subjective evaluation. 

The external relations of the C.A.B. may be said to be composed of 
four main interaction patterns, whose nature and importance make 
them influential in the formulation of policy. They are: (1) C.A.B. 
relations with the airline industry, (2) C.A.B. relations with Congress, 
(3) C.A.B. relations with the President and Executive Branch agencies, 
and (4) C.A.B. relations with general attitudes and potential interest 
groups. 

Because the C.A.B. is an “independent” regulatory commission 
administering to a single industry, the character of its relations with 
the industry it regulates is of cliental nature and therefore is a power- 
ful determinant of policy. 

Its commission form of organization and operation causes C.A.B. 
relations with Congress to take on added importance. Its interactions 
with Congress are most frequent with the committees which are con- 
cerned with aviation matters. Interactions with groups in Congress 
with which the airline industry and other interested groups achieve 
access also become very important. 

Although regulatory commissions often are thought of as bound 
closely to Congress and free from the political climate in which Execu- 
tive departments function, it is easy to underestimate the importance 
of the C.A.B.’s relations with the President and other Federal agencies. 
Interactions with the President and the Budget Bureau, the Post Office 
Department, the Department of Commerce, and inter-agency commit- 
tees, such as the Air Coordinating Committee, can and often do have 
an important effect on C.A.B. policy decisions. 

C.A.B. interactions with generally held attitudes and potential 
interest groups also may influence the course of policy. They help 
create the climate in which policy is formulated. Because of its commis- 
sion form of organization and relations, the effect on C.A.B. policy of 
general attitudes and potential interests more often is likely to be 
indirect, i.e., through its relations with the industry, the Congress, and 
the Executive. 

The interaction patterns of the C.A.B. with other Government 
groups, political interest groups, and potential interest groups are 
themselves the function of the group life and external relations of 
these groups. Therefore, we must concern ourselves with the relevant 
interaction patterns affecting the attitudes and behavior of Congress, 
the political interest groups, and the Executive agencies involved in the 
subsidy separation issue. In Congress the attitudes and behavior of the 
Interstate and Foreign Commerce Committees, the Appropriations 
Committees, and the Post Office Committees, and the external rela- 
tions of these committees to the airline industry, other political inter- 
est groups, the President and other agencies, and to the general atti- 
tudes and potential interests, are of particular importance. _ 

If C.A.B. policy is a function of its interaction patterns, i.e., its 
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internal cohesion and external relations, and we have been correct in 
identifying the major determining patterns of interaction, the follow- 
ing propositions should hold true: 

(1) A change in Board policy ought to reflect a change in the atti- 
tudes and behavior of the groups with which it carries on its 
most important relations. 

(2) The degree to which the Board moves from an established 
policy to a new policy should reflect the degree and extent to 
which the attitudes and behavior of the above groups have 
changed. 

(3) Given sufficient cohesion within the Board on a policy ques- 
tion, policy should tend to remain unchanged until its external 
relations have become sufficiently disturbing, i.e., the Board’s 

success in warding off a change in policy will depend on its 
internal cohesion. 

















The degree to which we find these propositions to be true will offer us 
some degree of verification of Truman’s thesis. If these propositions 
hold true, it follows, that on the basis of a knowledge of the most sig- 
nificant Board interaction patterns, under given conditions, it should 
be possible to make some predictions as to how the Board will act on 


certain issues. 







BACKGROUND OF THE AIRMAIL Sussipy ISSUE 


Following World War II an air of optimism prevailed in the air 
transport industry and in the Government circles concerned with the 
formulation and administration of the national policy towards civil 
aviation. The aircraft manufacturers expected the heyday of wartime 
production to end, but the airlines and vocal public opinion expected 
commercial and private flying to become the thing of the day. An 
aviation age surely was upon us! This would mean continuing pros- 
perity for all of civil aviation, though perhaps not on as large a scale 
for the manufacturers of aircraft. 

Much of this optimism was the outgrowth of the important role 
aviation had played during the war. The airlines had been through a 
period of unprecedented prosperity and full load capacity, and a sys- 
tem of Government priorities had been required to keep away the 
business they could not handle. These facts stood in sharp contrast to 
the difficult days the airlines had experienced since their early develop- 
ment, although they had begun to show signs of financial strength in 
the years immediately preceding the war. But it was expected that they 
were going into the final stage of self-sufficiency, when they no longer 
would be dependent upon large air mail payments beyond the reason- 
able cost of flying the mail. 

The Civil Aeronautics Board in its administration of the Civil 
Aeronautics Act of 1938, “the magnum opus” of the national policy of 
promotion and regulation of civil aviation, showed that it was no ex- 
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ception to this spirit of optimism about the future of air travel. It 
granted new certificates of convenience and necessity, increased the 
route pattern of the nation many fold, and instituted a whole system 
of costly new feeder lines. The airlines followed with purchases of 
new and larger aircraft with greater load capacities, and expansion 
brought with it increased passenger business. 

But in spite of this unprecedented expansion and increase in busi- 
ness, in the winter of 1946-1947, and at a time when American business 
was enjoying an unheralded prosperity, the air transport industry 
headed into a financial depression as severe perhaps as the industry 
had ever experienced. To make matters worse, expansion had been 
accompanied by inefficient service, and both public and private com- 
plaints began to mount. A series of dramatic air crashes also occurred 
which gave rise to several Congressional and Governmental investiga- 
tions in 1947. Therefore, in spite of a great increase in traffic over 1945, 
the airlines began to lose money in 1946. It was in this setting that 
the issue of the separation of airmail subsidies began to be heard. 

The Civil Aeronautics Board was in a difficult position. Its post 
war policy of expansion and encouragement of competition by the 
granting of many new route certificates was proving unprofitable to 
the airlines. If the airlines were to survive, they were going to need 
increased Government aid, aid which it appeared was necessary to some 


extent because of the C.A.B.’s optimistic policies. Under the Civil 
Aeronautics Act of 1938, direct financial assistance to the airlines was 
administered by the C.A.B. through the awarding of air mail payments 
to carriers it had certified under the Act. The Act definitely contem- 
plated a policy of promotion through air mail payments, the “need” 
provision of the Act requiring that the C.A.B. take into account: 


the need of each such air carrier for compensation for the trans- 
portation of mail sufficient to insure the performance of such serv- 
ice, and, together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required 
for the commerce of the United States, and the postal service, and 
the national defense. [52 Stat. Sec. 406(b) ] 


The Board therefore set the mail rate for a carrier at a figure which 
provided enough additional income to close the gap between non-mail 
revenues and expenses incurred under what the Board determined 
was honest, economic and efficient management, with enough left over 
as a profit. 

Before the reversal of expectations of airline prosperity, the C.A.B. 
held that some of the rates for mail had already become or were becom- 
ing compensatory, i.e., it was felt that they contained little or no ele- 
ment of subsidy, reflecting merely the cost of carrying the mail. The 
Civil Aeronautics Act of 1938 did not require that subsidy be sepa- 
rated from that portion of the mail payments which merely was com- 
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pensatory, but it was predicated on the assumption that the airlines 
would eventually become self supporting, and that the period of Gov- 
ernment assistance under the act was to be temporary. When the law 
was enacted the airlines were thought of as being in a developmental 
stage requiring Federal aid, and it was expected that airmail payments 
beyond the cost of carrying the mail would diminish as the industry 
reached maturity. Development would lead to self sufficiency. 

The law also set up an unusual procedure for paying the airlines. 
Although the Post Office Department had some part in rate proceed- 
ings.and in the awarding of routes, its role was very minor. Nevertheless, 
the Post Office was required to pay the airmail bill out of its budget. 
It therefore had to appear before the Congressional Appropriations 
Committees with a ‘fait accompli.” Because of this procedure the 
C.A.B. was not required to justify its policy or awards to the Budget 
Bureau or to any Congressional committee, except indirectly in connec- 
tion with its own budget. The “cost plus’’ manner of determining air 
mail rates and the charging of the Board’s awards against the Post Office 
budget were two major objections which constantly were to be raised 
against the national policy as administered by the C.A.B. 





















THE CHANGES IN C.A.B. Poticy TOWARD THE AIR MAIL Sussipy IssuE 


The Period from 1946 to 1949: Against Separation 


We have shown that during the period from 1946 to 1949 the airlines 
went from a state of prosperous expansion into a severe economic 
depression. It was not until 1949 that the carriers, largely through the 
help of mail rate increases granted by the C.A.B., began to recover 
from their plight. It was against this background of economic difficul- 
ties that criticism of the airlines and Board policy in coping with the 
situation developed into a strong movement to force the Board to sepa- 
rate the subsidy from mail pay. But from 1946 until 1949 the C.A.B. 
was able to hold out against the efforts to change its policy. 

During 1947 great stress was put on the C.A.B.’s relations with the 
airline industry. The industry expected the Board to bail the airlines 
out of their financial crisis by increased mail rates, but Chairman 
James Landis and his associates were hesitant to move too rapidly. 
Criticism from Congress and hostile interest groups could fairly place 
a share of responsibility on the Commission for its excessive postwar 
optimism. Moreover, airline financing techniques were open to some 
criticism, and Landis wanted to encourage the carriers to follow less 
objectionable fiscal procedures. 

The Board, however, decided to increase mail rates, and this policy 
was pursued until recovery appeared in 1949, and 1950. But the air- 
lines thought that the Board was much too slow. Criticism of the rate 
making procedure was frequent and spread to Congress and other 
quarters in Government. At one instance it had been estimated that 
the Commission was two years behind in its work, and it appears that 
administrative inefficiency was influential in Landis’ failure to be re- 
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appointed in December. Yet behind the pulls and strains of the Board's 
industry relations one finds a continuing cliental relationship. The 
Board and the industry were seldom very far apart in attitude, and as 
we shall see there is a strong correlation between changes in Board 
policy and changes in airline attitudes and behavior. 

In Congress there was a great play of group interactions. It was 
there that those interests which were most hostile to the C.A.B. and the 
airlines, hoped to make themselves felt. Access through the President 
and the other agencies concerned with C.A.B. policy usually was more 
difficult to achieve, and because the C.A.B. has a single clientele and a 
commission form of organization, the value of such access was dimin- 
ished. These interests usually were the airline’s competitors and they 
had certain access to the House and Senate Interstate and Foreign 
Commerce Committees, because these committees handled all trans- 
portation legislation and policy. The unusual relationship of the Post 
Office Department to C.A.B. proceedings, and the method by which 
airmail payments were appropriated and paid through the Post Office 
budget also made the Appropriation Committees and committees 
handling Post Office matters significant points of access. 

A report issued in December of 1946 by the House Committee on 
Interstate and Foreign Commerce presents a good picture of political 
interest group attitudes and behavior in the transportation field.? The 
responses to the Lea Committee’s transportation inquiry were in the 
form of answers to questionnaires dealing with the national transpor- 
tation policy, and since they were submitted before the airline depres- 
sion in the winter of 1946-1947, the report is especially helpful in 
identifying these group attitudes which traditionally have been hostile 
to the C.A.B. policy of airline subsidization. In response to questions 
related to the policy of Federal aid to transportation, of 131 answers 
117, or approximately 90%, of the respondents were against Federal aid 
except where private capital could not or would not provide the serv- 
ice. Of 70 answers to the question, “Is present policy of Federal aid 
unjust to anyone?” 60 respondents believed that it was.‘ 

At that time the separation of airmail subsidies had not become an 
issue, but the railroads and their various organizations,—the Association 
of American Railroads, Railway Age, etc., singled out for attack the 
aid received by the airlines. They strongly advocated user charges, and 
endorsed the cost principle of pricing in transportation. Other organi- 
zations with memberships dependent on rail transportation felt that 
there were inequities in the present national policy of aid, and the 
A.A.R. felt that a remedy could be found in placing the regulation of 
all transportation agencies in one regulatory commission. The most 
powerful airline industry association also responded to the House in- 
quiry. The Air Transport Association of America favored Federal aid 

2 House Report No. 2735, 79th Congress 2nd Session, Committee on Inter- 


state and Foreign Commerce. 


3 [bid., p. 164. 
4 Ibid., p. 175. 
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to new modes of transportation in their beginning stages. It replied 
that the amount of money given the airlines was less to date when com- 
pared to the amount used to aid all other forms of transportation, 
except for the pipe lines. It found no inequities in present national aid 
and it pointed out that air mail rates have followed a trend toward 
lower rates since 1941; the A.T.A. also asserted that the C.A.B. regarded 
its 60 and 45 cent (per ton mile) rates as compensatory. 

Previous to the fall of 1946 the trend of rates (since 1941) had been 
downward, and the industry was engaged with the C.A.B. in a profit- 
able expansion. C.A.B. relations were stable and airmail policy was 
in a state of relative equilibrium. Although the industry's rapid ex- 
pansion had shrunk the profit margin of the previous year, the C.A.B. 
reported that the fiscal year ending June 30, 1946 had been profitable, 
and the Board expected substantial improvement during the coming 
year.5 Inter-agency relations also were satisfactory, and there did not 
appear to be any general attitudes or potential interests in play which 
would change the course of policy. 

When the newly elected Republican 80th Congress met in Janu- 
ary of 1947, the situation had changed radically. The airline expansion 
not only had turned into a severe depression, but it had brought with 
it inefficient service and a series of dramatic air crashes. Representative 
Margaret Chase Smith said in January that Congress ought to conduct 
an investigation of the carriers’ inefficiency and bad service. In August 
of the previous year Fortune magazine had run a critical article on this 
aspect of the airline expansion.® Investigations of airline accidents and 
the safety problem began in both the House and Senate under the 
leadership of Interstate and Foreign Commerce committeemen. 

Criticism of the airlines and C.A.B. for overselling aviation came 
from Secretary Harriman of the Commerce Department. The historic 
interest of the Commerce Department in civil aviation, and its success 
in acquiring jurisdiction over the Civil Aeronautics Administration in 
the reorganization of the old Civil Aeronautics Authority in 1940, 
made this a foreboding gesture for the Board and the industry which 
have always been jealous of the C.A.B.’s independence. The attitude 
of the Commerce Secretary could affect relations with the President 
and the Board’s important relations with the C.A.A. and the Air Co- 
ordinating Committee. 

Increased activity of the Board’s traditional enemies, the railroads, 
and the shipping interests which wished to secure entrance into the 
airline business also took place. The Sea-Air Committee, representing 
steamship interests, and in particular the Waterman Steamship Com- 
pany, began a publicity campaign in connection with its effort to secure 
legislation which would aid steamship companies to get certificates of 
convenience and necessity from the C.A.B., certificates which were 
required to operate air transportation in conjunction with sea travel. 





5 Annual Report of the Civil Aeronautics Board, 1946. Washington, D. C. 
6“What’s Wrong With the Airlines?”, Fortune Magazine, August, 1946. 
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The airlines and the Board traditionally had been opposed to the en- 
trance of either water or land carriers into the air business. Claims 
were made that certain steamship companies could operate various 
routes without subsidy. An important application for a certificate by a 
steamship company was before the Board, and when it was denied in 
March the Sea-Air Committee began a concerted campaign to get legis- 
lation through Congress. The strains on the Board relations attending 
the Sea-Air case caused Chairman Landis to criticize the ‘pressures 
built up inside and outside of Government.””? 

The steamship companies were successful in achieving access to the 
House Interstate and Foreign Commerce Committee, and Representa- 
tive Miller of Connecticut introduced the first of several Sea-Air bills 
in March. Support for the steamship case was forthcoming from Rep- 
resentative Wolverton, the chairman of the Committee, and it appeared 
that relations between certain of the Committee’s members and the 
Waterman Co., the most outspoken line, were close, for on the eve of 
open hearings on the Sea-Air bills in Washington, Chairman Wolverton 
and other members of his Committee were guests of the Waterman 
Company on a Central American Inaugural flight. But in spite of 
strong support the steamship companies were not successful in getting 
the House Committee to report out a bill. The effect of this episode, 
however, was to broaden the issue of airmail subsidies. 


The Senate Interstate and Foreign Commerce Committee appeared 
more charitably disposed to the airlines’ plight and to the C.A.B.’s 
problems, and in March 1947 it unanimously withdrew permission 
to one of its sub-committees to investigate the airline financial condi- 
tions, feeling that an investigation at that time might seriously weaken 
public confidence in them. But the Senate Appropriations Committee 
took a strongly critical attitude towards C.A.B. policy. Senator Reed 
said he was tempted to seek an investigation of airmail subsidies, and 
he and other Senators at public hearings said that they were not sure 
whether the law should be changed so subsidy amounts would be ap- 
propriated directly. Senator Reed’s committee also gave Board mem- 
bers Oswald Ryan and Harllee Branch a difficult time at hearings in 
connection with a supplementary Post Office Appropriation bill. In its 
final report the Committee made a strong recommendation that the 
Senate consider legislation which would separate airmail subsidies. 
Some people felt that the railroads had access to Senator Reed. 

Other interests generally hostile to the favored position of the cer- 
tificated carriers and to C.A.B. policy began to take form. In connec- 
tion with the applications of various air freight forwarders to operate 
under Board auspices, the Air Freight Forwarders Association was 
formed in February in an effort to aid their cause. This pattern of 
interactions grew so that cooperative efforts also were worked out with 
the non-certificated cargo carriers through their association, the Inde- 
pendent Air Freight Association. In time, the cargo carriers, the non- 





7 Aviation Daily, March 24, 1946. 















GROUP POLITICS AND THE C.A.B. 389 
skeds, and the group servicing them became eager witnesses before 
airline and airmail investigations. 

By the middle of 1947 fear for the aircraft industry and the effect 
of the general aviation plight on national defense crystallized into two 
movements for the investigation of national aviation policy, and as 
many expected atiention also was drawn to the question of airmail sub- 
sidies and subsidy separation. Although there was some rivalry between 
these two movements, the one Presidential and the other Congressional, 
and some question as to whether the President might veto Congres- 
sional action, both the President’s Air Policy Commission and the Con- 
gressional Aviation Policy Board were set up, and their relations were 
unexpectedly cooperative. Formed a few days earlier in July, 1947, 
the Presidential body took the lead, but reports were not forthcoming 
until January and March respectively of 1948. 

While these groups were at work, upon Presidential request, the 
Air Coordinating Committee issued in August 1947 a statement of 
policies giving some indication of the temper of Executive attitudes 
towards airmail subsidies.** Though general and cautious in its tone, 
the Committee affirmed the principle of need payments under the Civil 
Aeronautics Act and the philosophy of aid during the developmental 
stage. There was no mention of separation, but the Committee said 
that the payment of subsidies requires the strict tests of the usefulness 
of an operation to commerce and the national defense. Chairman 
Landis was the Co-Chairman of the Committee. 

The C.A.B.’s relations had been strained in many quarters, but the 
important Commerce Committees had not been moved to act, and the 
only bill introduced into either House, calling for separation, H.R. 
3050 by Representative Dirksen, was not even accorded a hearing. 
But by December an unfriendly investigation into airmail subsidies 
was begun by a sub-committee of the Committee on Post Office and 
Civil Service under the leadership of Representative Rees.* This gave 
the airlines’ traditional enemies an opportunity to criticize the Board's 
policy and extend the issue of subsidy separation. The non-certified 
cargo carriers and air freight forwarders welcomed the opportunity to 

make their cases heard and criticize the favored position of the certifi- 
cated airlines under Board policy. Both groups had applications pend- 
ing for certificates, applications which the certificated carriers openly 
opposed. 

Appearing against Board policy was the Association of American 
Railroads, which severely criticized airmail subsidy policy; the steam- 
ship companies represented by the Sea-Air Committee and the Water- 
man Steamship Company itself, which made a strong appeal for the 
Dirksen separation bill; and various air freight lines, which made ap- 





7a A Statement of the Executive Branch of the Government in the General 
Field of Aviation, Air Coordinating Committee, Washington, D. C., August 1, 


1947. 
8 Hearings on Air Mail, House, 80th Congress, 1st Session, Committee on 


Post Office and Civil Service. 
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peals against what they termed subsidized competition and a subsidized 
rate war by the certificated lines to drive them out of business. The 
air freight carriers also favored separation of airmail subsidies. Appear- 
ing in defense of the airlines and the C.A.B. was Chairman Landis, 
various certificated carriers, and the influential Air Transport Associa- 
tion represented by Robert Ramspeck, a former Congressman and 
very effective lobbyist. The A.T.A. tended to favor large carrier 
interests. 

Chairman James Landis defended the intent of the Civil Aeronau- 
tics Act to serve objectives other than mail service, and he opposed 
separation until the industry was past the developmental stage. He 
testified that any effort to apportion the amounts paid the airlines 
according to the various objectives of the Act would be misleading, 
and that the entire amount paid is the minimum amount required to 
assure continuance of existing mail services (value of service). Robert 
Ramspeck made a very effective defense of the airlines and C.A.B. 
policy, disturbing a seemingly decided Committee chairman. 


Because the hearings were before an unsympathetic Post Office Com- 
mittee, the testimony of the Postmaster General is significant in reveal- 
ing at that time the attitude of the Post Office Department towards 
separation. Although Postmaster Donaldson said he was in favor of some 
kind of separation, he defended the C.A.B. and indicated that the Post 
Office would prefer bookkeeping separation on the Post Office books 
to separate subsidy appropriations by Congress. He preferred to pay 
the subsidy out of the Post Office budget. Considering the atmosphere 
of the hearings, the Post Office appeared to be quite friendly toward the 
C.A.B. Second Assistant Postmaster General Aiken testified that the 
Department had first suggested such a separation at its appearance be- 
fore the President’s Air Policy Commission earlier in the year. The 
Post Office position seemed to be equivocal, but it was not unfriendly 
towards the airlines and the C.A.B. 

The C.A.B. had weathered the strains in its industry, Congressional, 
and Executive relations in 1947, but general attitudes of economy, effi- 
ciency, and a general dislike of subsidies, particularly undisclosed sub- 
sidies, had begun to make themselves felt, largely as a consequence, 
perhaps of the airline depression, but also as a consequence of hostile 
political interest group interactions. Sore points had begun to appear 
in Congress, and much depended on the forthcoming reports of the 
Presidential and Congressional air studies. These disturbances had 
weakened the internal cohesion of the Board. Chairman Landis was 
not reappointed in December. Apparently most of his colleagues were 
close to the point of resignation. With few exceptions the industry 
opposed his reappointment, and strong opposition against him came 
from Secretary Harriman of the Commerce Department, and Harri- 
man’s relations with the President were politically strong. Landis had 
been a strong opponent of any increasing Commerce Department 
dominance of the C.A.B. 
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When 1948 began there was much talk about a successor to the 
former Chairman; yet it was not until April that Joseph O’Connell was 
sworn in as the new chairman, The Senate Armed Services Committee 
had balked at the President’s surprising nomination in January of a 
military man, General Kuter, for the position. Between the previous 
October and January 1948, two other board members had submitted 
letters of resignation, so for a time the C.A.B. was down to three mem- 
bers. It was not until May 13, that its membership was back to the 
full five members. These internal dissensions and the changes in per- 
sonnel, which they necessitated, contributed to the uncertainty of the 
Board's relations and, therefore, to the future of subsidy policy. Dur- 
ing the course of the new year many new interactions contended to 
determine the first change in the Board's attitude and behavior towards 
separation in 1949. 

In January 1948 the anxiously awaited report of the President’s 
Air Policy Commission was completed and made public.® Although 
the Commission sidestepped most of the air transport problems, it was 
generally sympathetic to airline and C.A.B. problems. Its caution re- 
flected support for the C.A.B., but the Commission had sensed the 
strains in the Board and industry relations, and indicated that the 
C.A.B. was on trial and had better find out where it was going. It 
attributed the present difficulties primarily to an over expansion which 
was based on mistaken assumptions of post war traffic, and it did not 
think that the situation essentially was different from the pre-war prob- 
lems. It complimented the Board’s action of granting temporary rate 
increases in the Spring of 1947 to aid the distressed carriers. The Com- 
mission also backed up the Board’s stand on subsidy separation, assert- 
ing, “We see no advantage now in disturbing a practical working situa- 
tion,”?° but it thought it desirable for the C.A.B. in cooperation with 
the Post Office to study the cost of air mail service with a view to the 
future when most airlines would be able to operate without subsidy 
payments. 

In March of 1948 the Congressional Aviation Policy Board issued 
its report, taking much the same position towards the separation issue 
as the President’s Commission." Although it asserted that there was 
merit to the contention that the public ought to know what the sub- 
sidy was, and that existing policy did not constitute an incentive to 
low cost and economy and confused the Post Office budget, the Board 
said that it must be recognized that separation was an extremely com- 
plicated matter and that probable delays resulting from separation 
might cause serious difficulty to “need” carriers and public service. It 
said that when the airlines were in sounder financial condition, con- 
sideration could be given to the separation question.” 





9Survival in the Air Age, President’s Air Policy Commission, January 1, 
1948, Washington, D. C 
10 Jbid., p. 103. 
11 Senate Report 949, 80th Congress, 2nd Session. 
12 Jbid., p. 23. 
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Further support for the airline and C.A.B. stand on subsidy separa- 
tion, also was forthcoming from the important House Interstate and 
Foreign Commerce Committee in the form of a report issued to the 
House on March 25, 1948, entitled ‘Public Aid to Air Transporta- 
tion.’"* The Committee affirmed the policy of public aid to transpor- 
tation agencies in their early stage of development. Although it held 
that there was some merit to the Post Office Department’s desire to 
remove the confusion from its budget resulting from hidden subsidies, 
it thought that this would require elaborate cost surveys which would 
have no accurate basis of computation. It even appeared that the Com- 
mittee was reluctant to admit the existence of any subsidy to the air- 
lines. It said that if the C.A.B. performed its function properly there 
would be no subsidy to the carrier, but only to the community or 
service that does not provide sufficient income to pay all the costs.!¢ 
Though in somewhat admonishing tones, C.A.B. policy had received 
important support from influential Presidential and Congressional 
quarters at a time when it was attempting to reorganize itself under 
new leadership. 

But other Congressional quarters were becoming more hostile to 
airmail subsidy policy. The Senate Appropriations Committee and 
the House Committee on the Post Office and Civil Service resumed 
their attack on the C.A.B. and it appeared that the Post Office Depart- 
ment under the strain of Representative Rees’ criticism and Senate 
Appropriation Committee criticism was being compelled towards a 
stronger position in favor of changing existing policy. Senator Bridges, 
chairman of the Senate Appropriations Committee, and a fellow mem- 
ber, Senator Ferguson, who also was a member of an investigating 
sub-committee of the Senate Committee on Expenditures in Execu- 
tive Departments, in April expressed their early hope to investigate 
airmail subsidies. Members of the House Appropriations Committee 
also expressed their concern over C.A.B. disorganization and policy, 
and the latter committee recommended that the Budget Bureau request 
for an increase in the Board’s budget be cut in half. 

In May, 1948, the Rees Post Office Committee of the House issued 
a strong report severely criticizing the airlines and the C.A.B.15 The 
report criticized what it called, the high cost of feeder lines, the high 
salaries of airline officials, the poor management of some airlines, and 
the C.A.B.’s freedom to make experiments without direct action by 
the appropriations committees. It contended that separation effected 
simply by the use of accounting procedures by the Post Office was not 
enough, for it said that no agency should be allowed to establish basic 
public policy without direct action by Congress. 

Approximately a week later the Senate Appropriations Committee 
presented a report, in connection with an appropriations bill for the 





13 House Report 1612, 80th Congress, 2nd Session. 


14 Tbid., p. 7. 
15 House Report 1958, 80th Congress, 2nd Session, Report on Airmail Sub- 
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Treasury and Post Office Departments, in which it strongly endorsed 
the findings of the Rees Committee.’* During hearings on the bill, 
Senator Reed in questioning Postmaster General Donaldson said sub- 
sidies should be separated, and Donaldson replied that he thought the 
time had come to look into separation from postal payments. The Com- 
mittee report claimed that a major share of the Post Office appropria- 
tion was subsidy and recommended that the appropriate committee 
study the question of separation with the view in mind of enacting 
legislation. It was becoming clear that pressure on the C.A.B. and on 
the Post Office was growing in these quarters. The Appropriations 
Committees seemed to want a share in policy determination, and leg- 
islation requiring the separate appropriation of subsidies would accom- 
plish this purpose. Preliminary work was begun in July, 1948, by the 
Senate Committee on Expenditures in Executive Departments to study 
airmail subsidies, but these efforts did not develop into a full scale 
investigation due to the difficulty in getting Senators back from elec- 
tion campaigns. 

The attitudes of the political interest groups interested in air mail 
policy appeared somewhat more developed in 1948. Hearings held by 
the House Committee on Interstate and Foreign Commerce on national 
transportation policy in April, 1948 (a continuation of the National 
Transportation Inquiry begun by Representative Lea) reveal the ma- 
jor group attitudes. The railroad organizations; the National Indus- 
trial Traffic League, an organization of firms engaged in the shipment 
of commodities and goods principally by rail; and the National Associa- 
tion of Motor Bus Operators, appeared against subsidies to transpor- 
tation agencies, and favored a single regulatory commission for all 
forms of transportation. Though they were very cautious, the U. S. 
Chamber of Commerce and the Transportation Association of America 
seemed to be influenced somewhat by railroad attitudes. The Sea-Air 
Committee of National Federation of American Shipping Inc., ap- 
peared in the interests of the steamship companies which wanted the 
right to operate air carriers, and again strongly urged that airmail 
subsidies be separated. 

The Air Transport Association fresh with material from the reports 
of the President’s Air Policy Commission and the Congressional Avia- 
tion Board was quick to defend the airlines and the C.A.B. Robert 
Ramspeck minimized the amount of subsidy in mail pay, and he sug- 
gested that since the war airmail rates had been compensatory. If 
there was any subsidy he said it was obvious that it went to the users 
of the air mail service. The Aircraft Industries Association also testi- 
fied, backing up the A.T.A. and the airlines. 

During the remainder of the year the newly appointed chairman 
of the C.A.B. attempted to reunite the Board on an approach to the 
still unprofitable airline situation. Joseph O’Connell was a loyal 
Administration Democrat, and the President showed additional confi- 





16 Senate Report 1389, 80th Congress, 2nd Session. 
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dence in him when he appointed him in August to be the chairman of 
the Air Coordinating Committee, thereby filling a vacancy which had 
existed since the previous October. In September, the Board finally 
decided to authorize the Air Freight Forwarders to operate under a five 
year exemption. This appeared to be some indication that the C.A.B. 
was softening its policy towards the integration of surface and air 
agencies in the cargo field. But feeling that excessive competition was 
a major factor depriving the airlines of a profitable income, the Board 
began a crackdown on the large irregular passenger carriers, which 
eventually was to bring more troubles upon it. In the past the non- 
skeds had operated under a general exemption, but under a new 
Economic Order they would have to apply for individual exemption, 
and thereby justify their right to receive one. Concern for their coming 
fate caused the non-skeds to organize the Independent Air Carrier 
Association, whose name they changed in November to the Non-Certi- 
fied Air Carrier Association, in order to avoid confusion with the air 
freight carriers association. 


As the year 1948 drew to a close, it appeared that the C.A.B. had 
weathered the storms of criticism. Favorable reports on separation 
had come from the Presidential Commission and the Congressional 
Board, and both Commerce Committees had remained inactive, except 
the House Committee which issued a report vindicating the Board. 
Moreover, no bills calling for separation had been introduced in either 
House. But below the surface, relations were not as satisfactory as they 
appeared. The C.A.B. only had been spared the further wrath of the 
Appropriations Committees, particularly the Senate Committees, be- 
cause of Congressional interest in the Presidential election year. It 
received a cut in its budget requests, though partly due to an economy 
minded Congress. 


Concern over the dangers imminent in the separation issue was 
reflected within the Commission itself. Memoranda from divisions 
within the General Counsel and Economic Bureau of the Commission 
to the Board expressed considerable worry over public feeling about 
hidden subsidies, and the growing impatience of Congress. Referring 
to letters to the Board from Representative Rees and Senator Bridges, 
who requested respectively that the Board submit a draft of separation 
legislation, and a study of mail subsidies with proposed legislation, 
both divisions urged the Board to assign staff members to satisfy these 
requests and act as liaison officers between their Committees and the 
Board. A growing desire within the Board to satisfy some of the pres- 
sures involved in the separation issue also was revealed in a dispute 
over economic policy. The Board had pending before it a number of 
smaller cases for airmail rate adjustments. The Economic Bureau 
argued that the need of these smaller carriers was too serious to post- 
pone in favor of beginning a study of mail costs and taking up the 
cases of the Big Five Airlines. The General Counsel thought that the 
Board ought to defer setting final rates for the smaller carriers and 
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begin a cost study and take up the cases of the Big Five, as it was thought 
that this course would help the Board meet some of the criticism in- 
volved in the separation issue. But it was not until February of 1949 
that the Board announced its intentions to do a mail cost study, and it 
indicated that it would require a sufficient appropriation to do so. Its 
failure to receive adequate appropriations in 1948 had sharpened policy 
disputes within the Board. 

The period from 1947-48 ended without a change in airmail subsidy 
policy. The Board’s internal cohesion and external relations had re- 
ceived many strains, but except for the Appropriations Committees, 
the Rees Committee in the House, some concern in the Post Office 
Department, and the traditionally hostile political interest groups, 
Government and industry groups had stood behind C.A.B. policy. The 
subsidy issue, however, had grown, and potential interests and general 
attitudes were being aroused. The next year was a different story. 


The Period During 1949 — A Study of Subsidy Separation 


When Congress convened in January 1949, President Truman was 
back in the White House, and the Democrats back in control of both 
Houses. Since the subsidy question had not been a party issue there 
was no break in the continuity of committee interest. Concern in Con- 
gress for the airline situation and the subsidy issue actually grew in 
intensity. The Senate Interstate and Foreign Commerce Committee 
was feeling the pressure of the Appropriations Committee, and House 
Appropriations Committee criticism was threatening the Board’s fu- 
ture welfare. The increased clamor of the non-skeds against the Board’s 
policy of whittling them down also aroused greater attention, and the 
C.A.B. action of granting a series of retroactive rate increases in Feb- 
ruary, some of which were to cover losses incurred by the forced ground- 
ing of certain types of planes for safety reasons, received considerable 
criticism. It seemed that the C.A.B. subsidy policy was in for more 


trouble. 

Disturbed by the continued airline plight and pushed by the power- 
ful Appropriations Committee, in January, Senator Johnson of Colo- 
rado, the new chairman of the Senate Interstate and Foreign Commerce 
Committee, indicated that the financial condition of the airline indus- 
try was so vital to national defense that his committee would begin 
an investigation, one which probably would go headlong into the ques- 
tion of subsidies. This investigation got started in April and lasted 
into 1950.17 It collected thousands of pages of testimony and gave every 
interested group a chance to be heard. 

Before the Johnson Committee began its work the influential 
Hoover Commission submitted most of its reports, and at a crucial time 
made a strong recommendation in favor of separation and for the 
separate appropriation of airline subsidies. Interest in the attitudes 





17 Hearings, Senate Interstate and Foreign Commerce Committee, Airline 
Industry Investigation, Parts I-V, 81st Congress, 1st and 2nd Session. 
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and behavior of the Hoover Commission was general'® and many of its 
recommendations tended to crystallize strong general attitudes and 
potential interests which opposed inefficiency, lack of economy, dis- 
liked subsidies, and in particular hidden subsidies. The Commission's 
attitude on separation did much to nullify the effect of the position 
taken by the President’s Air Policy Commission and the Congressional 
Aviation Policy Board. 

Within a few days a number of separation bills were introduced 
into both Houses of Congress. On February 21, Representative Ken- 
nedy of Massachusetts introduced H.R. 2908, which was said to have 
been drafted by Langdon Marvin, then a very active leader of the Citi- 
zens Committee for the Hoover Commission. Marvin and Kennedy 
had been classmates in college and Marvin previously had been the first 
Executive Director of the Congressional Aviation Policy Board for a 
short time. On February 25, Senator Johnson himself introduced a bill, 
S-1077, which was substantially the same as the Kennedy bill, and on 
March 28, he submitted another bill, S-1431, a modified version of his 
first bill — a bill for which he hoped to get Administration support. 

Events moved rapidly, and in February, 1949, the C.A.B. announced, 
with its action granting large retroactive rate increases, that as a part 
of its Economic Program for 1949 it was beginning a detailed study 
of mail costs for use in determining compensatory mail rates, and that 
it also would conduct an investigation of the efficiency of the Big Four. 
Senator Johnson indicated that although he was pleased with the 
Board’s orders relieving the hard pressed carriers, plans for his forth- 
coming investigation would continue, and the introduction of his first 
separation bill followed the Board’s action by four days. 

Before the Senate Airline Industry Investigation got under way 
Representative Rooney and his colleagues on the House Appropria- 
tions Committee handled Board members harshly during testimony 
on C.A.B. budget requests. The House Committee decided to cut 
$360,000 from the Board’s requests. Much of this money was needed to 
add new positions and make possible the Board’s ambitious economic 
program, i.e., its mail cost study, etc. The Committee’s report quoted 
Hoover Commission recommendations pertaining to the C.A.B., and 
criticizing its administrative record and procedure as well as its subsidy 
policy."° The House passed the Committee bill without amendment 
a few days later. 

It also was reported in March, 1949, that the President called a 
conference of top officials on the request of Postmaster General Don- 
aldson to discuss the pressure on the Post Office resulting from the 
C.A.B. subsidy policy. Donaldson was worried about the difficulty the 
Post Office would have in defending the higher appropriations which 
would be needed as a result of the Board’s recent mail rate increases. 
Board Chairman O’Connell was reported to have attended the con- 





18 Post Office Report, The Commission on Organization of the Executive 
Branch of Government, February, 1949. 
19 House Report 386, 81st Congress, 1st Session. 
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ference. The growing pressure on the Board’s relations appeared to be 
threatening the future of the Board's anti-separation policy. 

On the day after the Presidential conference Chairman O’Connell 
addressed the New York City bar association, and personally endorsed 
separation of airmail subsidies. It looked as if a C.A.B. change had 
taken place, but this was not to be the case for several months, for at 
the opening of the Johnson investigation O'Connell was to prove 
elusive and disappointing to Senator Johnson. Perhaps the reluctance 
of other Board members, and the attitude of the House Interstate 
and Foreign Commerce Committee, which did not appear to be sympa- 
thetic to separation, made him reconsider, but O'Connell indicated 
that he believed that his testimony was consistent with the views he 
expressed in his March speech. He took the position that until the 
C.A.B. completed its proposed study of mail costs and its proposed 
investigation of the efficiency of the Big Four, it was too early to con- 
sider separation, and undesirable to pass legislation. He said that the 
Board believed that after these investigations were completed it would 
be possible to formulate a reasonable policy and make any changes in 
the Civil Aeronautics Act which might be necessary.”° 

O'Connell also said that unless the Senate restored the large budget 
cut approved by the House, the Board would be seriously handicapped 
in its program, and that might mean that it would not be able to go 
along with its studies. Senator Johnson admonishingly suggested that 
if the Board would press for separation, as he was going to do, that it 
might receive better treatment from the Appropriations committees. 
O'Connell was visibly disturbed by the Board’s relations with the House 
Appropriations Committee. Further stress upon the Board’s rela- 
tions with the Senate Commerce Committee was revealed about a week 
later when Senator Johnson in a radio interview said that he suspected 
certain very large airlines had great influence with certain Board 
members. 

After O’Connell’s testimony, the opposition of the airline indus- 
try began to weaken. It was reported that most of the Big Four and 
various other carriers either would not oppose separation of airmail 
subsidies or would support separation outright. When Robert Rams- 
peck appeared before the Johnson Committee for the Air Transport 
Association, his usually strong attitude of opposition to separation 
changed to one of delaying its realization. Former Chairman Landis 
reversed his earlier stand and came out in favor of separation. The 
Budget Bureau testified in favor of separation, and said that its being 
endorsed in principle should not be held up because of the problem of 

putting it into effect. On May 2, 1949, Northwest Airlines, a certifi- 
cated carrier, testified for separation. 

In addition the non-skeds many of whom were facing extinction 
under a new Board interpretation of Economic Order 292.1, the so- 
called ‘death sentence,” which was to go into effect on May 20, 1949, 





20 Loc. cit., p. 140. 
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made strong appeals to Congress and to the Senate Commerce Com- 
mittee against C.A.B. policy. Senator Morse testified in their behalf, 
charging that the C.A.B. was about to put the only profitable carriers 
out of business. Testimony by the non-scheduled carriers themselves, 
and support from the Justice Department justifying competition in the 
airline industry under anti-trust policy, was effective in stirring Con- 
gressmen to request the Board to postpone the effective date of its new 
order. Senator Johnson himself wrote the Board and requested that it 
put off the ‘death sentence” until more time had been given to study 
the value of the non-skeds to our air transport system and national 
defense. The Board later refused most of these requests, but it con- 
ceded a little and changed the effective date of its new order until June 
20, 1949. 

With the industry beginning to split, relations with the Senate 
Commerce Committee deteriorating, the Executive agencies swinging 
towards separation, and general attitudes becoming intolerable, the 
C.A.B. on May.4, 1949, wrote Senator Johnson, (a letter which went 
through 11 drafts) suggesting the introduction of a resolution calling 
for a study of the problems involved in separating mail pay from sub- 
sidy. The Board also suggested that if Congress appropriated funds 
and acted soon enough, that it could report back to Congress early in 
the next session. The Board could not continue to oppose separation 
outright when airline industry attitudes began to change and its rela- 
tions with one of the Commerce committees was seriously threatened. 
It had made a change, but it did not go all the way until 1950, when it 
clearly endorsed separation in principle and supported legislation to 
put it into effect. 

On the day of the Board’s letter to Senator Johnson the Senate 
Appropriations Committee in reporting on a Post Office appropriations 
bill again urged an amendment of the Civil Aeronautics Act to require 
the separation of subsidies and their separate appropriation. Two days 
later the Senate authorized the Committee on the Post Office and Civil 
Service to study airline, steamship, and railroad mail rates. Pressure 
also was increasing on the Post Office, and Senator Johnson himself 
said on May 3 that he thought the Post Office was reluctant to have 
separation as they liked an alibi for deficits. 


After the C.A.B. went on record in favor of study of the problems 
of separation, the issue became more complex. Within the Board itself 
there was little agreement on what basis a separation could be made, 
and its decision reflected its own disagreement as well as the changed 
position of the trunk route carriers and the Big Four. There was a 
great deal of hesitancy in the Board’s new policy, and it preferred to 
avoid separation if possible. At the heart of the issue was a disagreement 
over what a compensatory mail rate was. The lawyers within the Board 
tended to favor a cost basis for computing mail rates, i.e., to show 
what the airlines were getting beyond the cost to them of flying the 
mail. This basis of separation was recommended by the Hoover Com- 
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mission, and was what the airlines most objected to in separation. The 
accountants in the rate division favored determining rates by the “value 
—of service.” They contended that it was not possible to determine 
mail costs, since airmail costs were joint costs. The separation question 
also was complicated by the special situation of the U. S. international 
carriers, who competed with foreign subsidized lines, and who operated 
under international mail rate agreements. We shall restrict the discus- 
sion in this article to the issue as it applied to domestic carriers. 


The Board’s proposal to Senator Johnson helped to stabilize its 
relations with the Senate Commerce Committee. Johnson who at first 
seemed to be driving for legislation to effect a separation of subsidies 
on May 16, 1949, introduced S.J.R. 92 calling for the study pro- 
posed by the Board, and gave his support to this resolution in prefer- 
ence to his previous bills. On May 17 he announced that the C.A.B. 
had reversed its position and now looked with favor on separation. 
The Johnson resolution would have authorized $300,000 for the C.A.B. 
to pay for the study, and would have required the Board to report to 
Congress by March 1950. 

The Board's action also improved its relations with the Senate 
Appropriations Committee, for early in June the Committee restored 
$160,000 of the $360,000 cut made by the House Committee in the 
appropriation bill for the C.A.B. budget, and the Senate passed it 
without change. The House Committee, however, was not satisfied, 
and in July the Conference Committee cut out what the Senate had 
restored. As a consequence, C.A.B. appropriations were $160,000 below 
the previous year’s budget, and $360,000 below Budget Bureau recom- 
mendations. 

During the remaining hearings held by the Senate Committee in 
the Airline Industry Investigation, many witnesses appeared relative 
to separation, and in general much of the airline industry appeared to 
support separation, but few witnesses had any concrete suggestions for 
specific legislative provisions. American and Eastern and other large 
airlines decided to support separation partly to avoid being identified 
with their less profitable competitors. The feeder lines arid smaller 
trunk carriers were the most reluctant to accept separation because of 
their greater dependence on airmail subsidies. Eastern Airlines even 
attempted to use the situation to further its own expansion. Before 
the Johnson Committee Rickenbacker offered to operate five of East- 
ern’s competitors at what he called Eastern’s “non-subsidy” rate. The 
most outspoken airline opponent of separation continued to be Carlton 
Putman of Chicago and Southern Airlines. His company had been the 
subject of much unfavorable publicity in connection with the Water- 
man Steamship Company’s effort to secure entrance into the airline 
business. His line operated under high mail rates. Putman attempted 

to minimize and justify subsidies, and he praised the C.A.B. and the 
fairness of the Post Office Department. The non-certificated air-cargo 
carriers, and two of the newly certificated cargo carriers who had won a 
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favorable decision in the Air Freight Case, appeared in favor of sepa- 
ration. The equivocal attitude of the Post Office was indicated in June 
when Postmaster General Donaldson testified that the airmail subsidy 
was the smallest subsidy they had. It appeared that with many groups 
in earnest about separation that the Post Office was somewhat reluctant 
to lose a justification for its deficits, yet it said it favored separation. 
The Post Office also has had a long history of interest in aviation. It 
was the original Government agency to develop the airlines. 

The Senate Airline Industry Investigation hearings were concluded 
on June 30, 1949. After the change in C.A.B. attitude towards separa- 
tion, Senator Johnson favored the passage of S.J.R. 92 calling for a 
study. The Board had informed him that it endorsed his resolution, 
but formidable opposition developed to it. Many of the proponents of 
separation did not think that it went far enough, whereas many airlines 
were hesitant. During June and July meetings were held between the 
staff of the Johnson Committee, the Board, and the A.T.A. relative 
to the draft of a bill which would be acceptable to all. The Board was 
reluctant, however, to go beyond supporting a study of separation, 
whereas Johnson again began to reflect the growing pressure for more 
satisfactory legislation, i.e., legislation calling for separation. 

At this time C.A.B. interactions with the House Interstate and For- 
eign Commerce Committee increased in frequency. The House Com- 
mittee had shown little interest in separation and was more sympa- 
thetic to the Board’s attitude. In July, 1949 the House Committee and 
the Board held meetings pertaining to the separation issue. The Board’s 
staff reported to the Transportation sub-committee that it would wel- 
come having an overall airmail study done by a private management 
firm, and in July the Board drew up a House Joint Resolution calling 
for a study which Representative Crosser, Chairman of the House Com- 
merce Committee introduced early in August. Because of its large 
budget cut, the Board had given up the studies which it had announced 
in its Economic Program for 1949, and this situation further strained 
its relations with Congress and the proponents of separation legislation. 


Presidential support for separation legislation was forthcoming 
after the introduction of Representative Crosser’s H.J.R. 331, calling 
for a study. Secretary Sawyer of the Commerce Department endorsed 
S-1431, one of the original Johnson bills. The Bureau of the Budget 
was of the opinion that the C.A.B. was not convinced of separation, 
and would probably have taken the position that S.J.R. 92 was not in 
accordance with the President’s program had it not been for the friend- 
ship which existed between Director Pace and Chairman O'Connell. 
The Budget Bureau informed the C.A.B. that its support of S.J.R. 92 
was without objection, though S. 1431 and S. 2437 were preferable. 
Senator Johnson introduced S. 2437 in August as a compromise bill. 
It called for separation for domestic carriers, a study of the U. S. inter- 
national carrier problems, authorized $100,000 to the C.A.B., and left 
the method of separation up to the Board. The C.A.B., however, con- 
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tinued to prefer S.J.R. 92 and H.J.R. 331. The Board's relations with 
Congress, the Executive, and the Senate Commerce Committee became 
increasingly unsatisfactory. But, except for the non-skeds and the cargo 
carriers, the airlines did not object to the Board’s stand on separation. 


When considerable opposition developed to S.J.R. 92, and when the 
Board failed to go along with separation legislation or proceed with 
the studies it had announced in its Economic Program for 1949, Sena- 
tor Johnson decided to begin a study of his own. In October, 1949 his 
Committee contracted with Ernst and Ernst, a private management 
consultant firm, to do a pilot study of the feasibility of separation. 
Senator Johnson also was anxious to have the Board cooperate with 
the Ernst and Ernst study by assigning liaison people to consult with 
them. The C.A.B. refused this request, and a second request that they 
reconsider their earlier refusal, on the grounds that they could not 
spare any personnel because of budget cuts. Relations between the 
Board and the Senate Committee turned into what some aviation 
circles described as a “‘cold war.” 


The House Appropriations Committee continued its hostility to 
Board policy, and in October began two investigations to inquire into 
C.A.B. budget problems and their relation to its backlog of work. 
Robert Ramspeck appeared for the A.T.A. and gave some indication 
of industry attitudes toward the Board. He testified that the Board 
was understaffed, and although he said that the airlines questioned 
the necessity of some of the Board’s projects, it did not appear that the 
industry objected to the Board’s stand on separation. 

Interactions with the Commerce Department also became more 
unsatisfactory. In August the President requested Secretary of Com- 
merce Sawyer to prepare a report outlining the major policy issues 
which needed to be resolved so that national transportation policy 
could achieve maximum effectiveness and consistency, and it was ex- 
pected that the Commerce Secretary's recommendations might threaten 
the future “independence” of the C.A.B. The Commerce Department 
was ambitious to absorb more aviation functions, and with the Board 
and Commerce Departments far apart on subsidy policy, the airlines 
and the Board were concerned about the effect of a strongly critical 
Commerce report. A speech made by Chairman O’Connell in Novem- 
ber, 1949, in which he defended the importance to aviation of an “in- 
dependent” commission, was interpreted as a direct answer to the 
forthcoming report. The Sawyer report was issued in December; it 
called for subsidy separation and made favorable reference to the need 
for the consolidation of transportation policy into fewer agencies.”* 

When the year drew to a close the C.A.B. had not moved beyond 
favoring a study of the problems involved in separation. Its attitude 
reflected the reluctance, if not the opposition, of most of the airlines 
to separation. But in spite of the attitudes and behavior of the Appro- 





21 Issues Involved in a Unified and Coordinated Federal Program for Trans- 
portation, U. S. Department of Commerce, December 1, 1949. 
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priations Committees and the Johnson Committee, it also reflected 
Congressional sentiment, for no separation bills had been reported out 
of either Commerce committees. The House Commerce committee was 
not in favor of separation, and the one thing that the Johnson Com- 
mittee was doing, i.e., conducting a study of the feasibility of separa- 
tion, was exactly what the Board had suggested be done. But neither 
the C.A.B. nor the industry had been able to withstand the pressure 
of Congressional, Executive agency, and general attitudes calling for 
separation. The Board and the industry had given up its outright oppo- 
sition to separation, but this was not enough, and in 1950 with its rela- 
tions becoming more unsatisfactory, the C.A.B. clearly endorsed sepa- 
ration in principle and supported legislation to accomplish it. 


The Period During 1950: Separation in Principle 


The crystallization of Executive agency attitudes towards separation 
was made apparent when the President in his budget message called 
for the separation of subsidies and their direct appropriation to the 
C.A.B. The Sawyer report and the President’s personal endorsement 
of separation made it difficult for the Board to hold out any longer. 
Chairman O’Connell also was a loyal Administration Democrat. Late 
in January he made a speech in which he personally endorsed separa- 
tion, and thereby indicated that a change in the Board’s attitude was 


about to take place. At this time the Board was preparing a letter to 
submit to the Senate Commerce Committee which would definitely put 
it on record favoring separation. 


The House Interstate and Foreign Commerce also started to take 
a greater interest in the separation issue, partly because it did not wish 
to be outdone by the Senate committee, and partly because it felt obli- 
gated to do something, since the President had clarified the situation 
at least in respect to Administration policy. In January the Committee 
informed Board members that it wished to meet with them in execu- 
tive session to discuss separation, and finding that the Board had 
changed its position to favoring separation in principle, it proposed to 
hold hearings on two bills pertaining to separation, H.R. 2908, the 
original Kennedy bill, and H.J.R. 331, the Crosser resolution calling 
for a study of separation. It was even reported that if the House com- 
mittee could agree on the desirability of separation that it might sup- 
port the Board’s request for additional funds from the House Appro- 
priations Committee to put separation into effect. But also behind 
the House Interstate and Foreign Commerce Committee’s decision to 
hold hearings on separation bills was Appropriations Committee pres- 
sure, which some Representatives felt would be appeased if hearings 
were held. The Appropriations Committees were consistently the 
strongest Congressional proponents of separation. 


The C.A.B.’s changed attitude towards separation was made clear 
by Chairman O’Connell’s testimony during House Commerce Com- 
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mittee hearings on February 15, 1950.2? O’Connell said that since the 
previous April, the Board had been by no means sure of a method for 
accomplishing separation, and for that reason it had favored making a 
study of the problems involved. Indicating the Board’s new attitude, 
he said: 


Ten months have now passed since our initial proposal for these 
studies, and we are now faced with a decision as to whether to 
renew our request or whether to support legislation which lays down 
the broad objective of separation, but which will also give us time 
and funds necessary to complete the technical research needed to 
achieve a satisfactory method of separation. We have chosen to 
support such legislation.2% 


Also on the day O’Connell testified both Senate and House Commit- 
tees received a letter from the Board indicating its support of imme- 
diate legislation to affect a separation of mail pay and subsidy and with 
suggested revisions to H.R. 2908, and S. 1431. O’Connell testified that 
the Board was supporting the Kennedy and Johnson bills because it 
believed that on the basis of its experience with the present Big Four 
mail case and other work it was doing, that it would be able to de- 
velop adequate methods and formulas for separating subsidy from mail 
pay and that it could be put into effect about July, 1951 if it received 
adequate funds. He estimated that the Board needed about $386,000 
more than Budget Bureau recommendations to do the job. He also 
reported that its revision of H.R. 2908 was in accord with the program 
of the President, and that the Budget Bureau was studying the Board's 
request for additional funds. 

During the hearings held by the House Commerce Sub-Committee 
on Transportation many witnesses appeared in favor of separation, 
some of whom doubted the sincerity of the C.A.B.’s changed attitude. 
Appearing in favor of separation legislation were: the Post Office De- 
partment, which had received a lot of criticism for its past equivoca- 
tions; the non-skeds; the cargo carriers; the Association of American 
Railroads, various shipping interests; the Commerce Secretary; the 
Citizens Committee for the Hoover Report; Representative Kennedy; 
and others. The Air Transport Association also testified, but there 
was so much difference of opinion in the industry at this time that 
Stuart Tipton, who represented the Association, said it could not take 
a stand either for or against separation. Tipton, however, seemed to 
favor a study in preference to separation legislation, as he elaborated 
on the difficulties of separating subsidies from mail pay. The A.T.A. 
also argued against a strict cost basis for separating subsidies, and al- 
though it found the C.A.B. revision of H.R. 2908 preferable, it was 
not satisfied with the changes which the Board had made so far as cost 


standards were concerned. 


22 Hearings, on H.R. 2908, and H.J.R. 331, Airmail Subsidies, House Inter- 
state and Foreign Commerce Committee, Feb. 15, 24, March 9, 15, April 6, 
May 24, 1950, 81st Congress, 2nd Session. 

23 Tbid., p. 21. 
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Representative Kennedy and Langdon Marvin of the Citizens Com- 
mittee were not satisfied with the Board’s attitude and revisions of 
H.R. 2908. Kennedy charged that the C.A.B. was the greatest obstacle 
to separation and that its request for increased funds to put separation 
into effect was an excuse to delay separation if it did not receive all it 
asked for. Kennedy and Marvin insisted that the C.A.B. be given a 
deadline for separation, and they were not satisfied that the C.A.B. 
was not trying to change the “actual cost” standard of the bill by sub- 
stituting ‘‘value of service.” Kennedy also was sympathetic to the cargo 
carriers and non-skeds and did not want to limit subsidy to those car- 
riers certified to carry mail. The O’Connell revision limited subsidies 
to mail carriers as the present law did. It appeared that the Board's 
stand on the issue of cost vs. value of service was somewhere between 
the industry's views and the more active proponents of separation. 


In January, 1950, the Senate Interstate and Foreign Commerce Com- 
mittee received the Ernst and Ernst pilot report and was anxiously 
awaiting industry and Government reaction to it. Senator Johnson 
appeared pleased with the work Ernst and Ernst had done,”* but the 
airlines were reluctant to comment on it, and three months later the 
C.A.B. had not yet responded to Senator Johnson’s request for com- 
ments. It had failed to solidify airline attitudes. The report had 
recommended a method for calculating mail rates which was made up 
of a fixed formula covering airport handling costs and a variable ele- 
ment of compensation based on poundage and directly related to the 
passenger rate structure. In January the Johnson Committee also 
heard witnesses from the Defense Department in reply to its request 
that they report if it were feasible to segregate any of the airmail sub- 
sidy which was benefiting the national defense. Under Secretary of 
Defense Stephen J. Early reported that after months of study the De- 
partment of Defense considered it impracticable to do so, and that even 
if it could, the Department would not be justified in underwriting air- 
mail subsidies alone. 


During the period in which the House Commerce Committee 
was holding hearings on separation bills, the Senate Committee also 
was completing a preliminary study of the cost of airline service on a 
community service basis. During the closing week of the previous 
session of Congress the Senate Appropriations Committee had ex- 
pressed considerable concern over the failure of the C.A.B. to separate 
subsidies from mail payments, and was planning to set up a sub-com- 
mittee to investigate airmail subsidies until Senator Johnson success- 
fully prevailed upon it to allow his Committee, to report to it early 
in the next session. Interest in the separation of subsidies on a com- 
munity service basis developed out of these relations, and Senator 
Johnson also was anxious to fulfill his obligation to the Appropriations 





24 Report Covering Preliminary Study, Ernst and Ernst, New York, January 
18, 1950. 
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Committee. In May, 1950, he issued a report to the chairman of 
Appropriations Committee.*® 

After the Ernst and Ernst report failed to solidify airline or Board 
thinking on a formula for separation, Johnson became strongly inter- 
ested in putting separation on a community service basis, and he made 
a strong recommendation for such a procedure in his report to the 
Senate Appropriations Committee. Johnson’s attitude was that the 
Board had not gone far enough in its new policy, and because his plan 
required a large study of station costs before separation could be ef- 
fected, it developed that he did not favor a separation bill until a 
station cost study could be done. Ironically, now that the Board was on 
record for separation legislation, the Senate?® Committee seemed to 
favor a study. 

The C.A.B. had gone a long ways towards separation, but this did 
not satisfy the House Appropriations Committee. In February, Rep- 
resentative Rooney of New York handled Chairman O’Connell very 
roughly in committee hearings, and threatened to cut C.A.B. appro- 
priations one million dollars. Other House committeemen were hard 
on Board witnesses, and it became apparent that personal animosities 
had much to do with the increased harshness towards the C.A.B. which 
had developed within the House Appropriations Committee. Repre- 
sentative Rooney made a searching analysis of C.A.B. practices and 
procedures, and he was able to reveal some real weaknesses and even 
get Chairman O’Connell and an assistant to make some admissions. 
The Committee reported out a bill with $923,000 budget cut, which 
meant that the Board might lose about 100 positions. 

Behind these excessively bad relations with the House Appropria- 
tions Committee was a chance remark O'Connell was reported to have 
made the previous fall about the poorness of the New York City dele- 
gation in Congress, while attending a testimonial dinner for J. How- 
ard McGrath. O’Connell’s comments were carried back to Represen- 
tative Rooney, who was a Congressman from Brooklyn. There was 
growing feeling that Representative Rooney wanted to force Chair- 
man O’Connell’s resignation. 

With the Johnson Committee working on a community cost basis 
for separation and the House Sub-Committee on Transportation ex- 
pected to reach a decision on separation legislation, airline opposition 
to separation, particularly among the small carriers, formed into a 
move to head off legislation effecting separation by calling for a study 
of the question. On March 10, 1950, 17 certificated airlines, including 
9 feeder lines, sent a letter to the Senate Commerce Committee en- 
dorsing legislation which would authorize the C.A.B. to make a study 
of the feasibility of separation and how it could be accomplished. 
Although this was interpreted as a change in attitude among some of 


25 Separation of Air-Mail Pay from Subsidy, Senate Interstate and Foreign 


Commerce Committee, Committee Print, May 5, 1950. 
26 Proposed Senate Action on Air Mail Subsidies, Senator Edwin C. Johnson, 
JOURNAL OF AIR LAW AND COMMERCE, Vol. 17, No. 3, Summer 1950. 
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the feeder lines, Congressmen did not regard it as a support for separa- 
tion per se. John J. Sullivan, a Washington lawyer, testified in their 
behalf at House Commerce Committee hearings in May, and suggested 
that H.J.R. 331 be amended to make the airlines a party to the study 
which the bill authorized the C.A.B. to undertake. Apparently some 
of the airlines were not sure they could rely upon the C.A.B. to see that 
their interests would be protected. 


The Johnson report to the Senate Appropriations Committee was 
well received by the latter Committee, and Johnson testified before 
it that he was strongly against the enactment of legislation requiring 
separation until a study had been made. With the C.A.B. beginning 
to show favor for the Johnson community basis of separation, Board 
member Josh Lee made a speech late in May praising it as the most 
practical method he knew, it began to appear that the C.A.B. would 
be directed to make a study. Yet there was some question as to whether 
the C.A.B. would conduct such a study alone. The Johnson Commit- 
tee did not have much confidence in the Board, and the Board did not 
wish to conduct a divided study. When the House Sub-Committee on 
Transportation reported favorably on H.J.R. 331, it tended to confirm 
industry feeling that the C.A.B. would be directed to do a study. 


At this time, however, the Board’s internal cohesion was seriously 
disturbed by the resignation of Chairman O’Connell in connection 
with an important international case. The Board and the President 
originally had ruled against Pan America’s application to acquire 
American Overseas Airlines. The President, however, reversed him- 
self and the Board. O’Connell, feeling that the President had gone 
around him, resigned on July 10, 1950. There was considerable 
apprehension and uneasiness on the Board and in airline circles about 
the Board’s future. There was talk about a shift of the C.A.B. to the 
Commerce Department and of unification with the C.A.A. 


In the meantime the Senate Appropriations Committee decided to 
authorize the Senate Interstate and Foreign Commerce Committee to 
make a station cost study as a basis for separation. But a surprising 
move got under way in the House, and a new separation bill, H.R. 
9184, introduced in July, 1950, by Representative Heselton of Con- 
necticut, was successfully reported out of the House Commerce Com- 
mittee, even though its Transportation Sub-Committee had only one 
month earlier reported to the full committee that it favored H.J.R. 331. 
H.R. 9184 was a rewritten Kennedy bill. But due to the lateness of 
the session, and the fact the Johnson Committee was preparing to 
contract for a $150,000 study, it was expected that it would not be acted 
upon. A substitute bill, H.R. 9305, which had airline backing, was 
made ready by those who opposed separation in case a compromise 
proved necessary. The House action was all the more surprising be- 
cause the House Commerce Committee had always been unfavorable 
to separation, whereas the Senate Commerce Committee had favored it. 
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In September Delos Rentzel, former head of the C.A.A., who had 
been slated to be an Under Secretary of Commerce, was appointed 
Chairman of the C.A.B. The President had been unable to find a 
suitable candidate for the position, and had drafted Rentzel, who was 
popular with the Commerce Committees and well regarded by the 
industry, for the job. The President also thought highly of him. 
Senator Johnson was pleased with the appointment, and during testi- 
mony on Rentzel’s confirmation, he spoke of how C.A.B. relations 
with the Commerce Committee had reached a low ebb, and how he 
looked forward to their improvement. The new chairman proved to 
be effective in bettering the Board’s relations and in improving its 
internal cohesion. 

With the elections drawing near it looked as if further action on 
separation legislation would have to wait until the new 82nd Congress 
convened. The Senate Appropriations Committee’s authorization to 
the Johnson Committee to conduct a $200,000 community cost study 
had become law with the passage in October of the Omnibus Appro- 
priation Bill, and the Johnson Committee had already contracted with 
Ernst and Ernst to do another study. But the President and other 
groups sought legislation from the “lame duck” Congress. Although 
it was thought to be too late to get legislation through the Senate so 
that a bill could become law, especially in view of the fact that the 
Johnson Committee had just begun a costly study, it was thought that 
passage of separation legislation in the House would tend to spur pas- 
sage of a bill during the 82nd Congress. 

The Board did not give much positive support to this effort; though 
it recommended important amendments to the Heselton bill which was 
finally passed in December, 1950, it did not oppose this legislative 
move. Chairman Rentzel told the Senate after the House had acted 
that he thought that there were different problems in the international 
field. The version of the Heselton bill which was passed in the House 
was amended to satisfy most of the Board’s objections, i.e., the cost 
standard was modified, only mail carriers were made eligible for sub- 
sidies, and the Board was given more time to effect separation. The 
Hall substitute bill, H.R. 9305, which had airline support, had been 
defeated, but many of its provisions were adopted as amendments to 
the bill which was passed. 

Though the Senate Committee voted not to consider the Heselton 
bill after it had passed in the House, Senator Johnson had assisted its 
passage, by unexpectedly giving his support to it in a letter to Repre- 
sentative Kennedy. It appeared that Johnson knew the Senate would 
not act, and thought that it would be a good thing to get the House on 
record in favor of separation. As the year drew to a close the Board 
and the domestic carriers were showing increased favor towards John- 
son’s community service basis for separation, and relations with his 
committee had improved noticeably. 


The C.A.B.’s February decision to support separation in principle 
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and legislation which would effect it had reflected the growing pres- 
sures on its external relations. When 1950 ended it did not appear 
that any new change in the Board’s policy was in the offing. Although 
the Board’s relations with the House Appropriations Committee 
reached a near breaking point there was little it could do to adjust to 
the attitudes of that Committee. Beneath the surface of its relations 
‘with the committee were several personal animosities which were not 
relieved until Chairman O’Connell left the Board in July. The atti- 
tudes and behavior of the House Appropriations Committee, however, 
were effective in straining the Board’s relations with the industry and 
with other Congressional groups, and in particular with the Johnson 
Committee. They were instrumental in leading to the Chairman’s 
resignation, and they caused heavy budget cuts. 


But once the Board had taken a clear stand on separation its policy 
reflected a certain degree of stability in the character of its interaction 
patterns, particularly after a new Chairman free from the turmoils of 
the past came to the Board. In respect to its Congressional relations, 
Board policy stood somewhere between the attitudes of the Commerce 
Committees. The positions of these Committee's shifted, but in some- 
what opposite directions. C.A.B. relations with the Executive agencies 
and the President tended to place the Board in the position of seeming 
reluctant to separation by comparison to their more definite attitude 
to see it put into effect, and it also appeared that the Board’s relations 
with the general attitudes and potential interests which were organ- 
ized were about of a similar nature. The C.A.B.’s policy towards sepa- 
ration, however, was somewhat ahead of most of the airline industry, 
but as the year drew to a close the industry progressed closer to the 
Board's position. C.A.B. policy towards the separation of subsidy from 
mail pay tended to be the lowest common denominator of certain 
Congressional, industry, Executive, and general group attitudes and 
behavior. 


SUMMARY AND CRITIQUE 


We have attempted to describe certain changes in C.A.B. policy 
towards the issue of the separation of air mail subsidies in terms of 
Truman's theory of ‘group politics.” From our discussion what an- 
swers have we found to our original questions? 

What explicative value does Truman’s theory have? The answer 
to this question is related to another question which we posed “Why 
did the C.A.B. change its mind and come out in favor of subsidy sepa- 
ration?” ‘Truman’s theory of politics makes the political scientist's 
job primarily one of describing the political attitudes and behavior of 
people, i.e., the attitudes and behavior of people in respect to the 
institutions of Government. But since any individual attitude or action 
is determined by and is part of various patterns of attitudes and be- 
havior, which are defined as groups, the nature of the political process 
is a mosaic of groups contending with each other. Interaction is the 
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most significant aspect of attitudes and behavior. Any one attitude 
or action is determined by the environment of attitudes and behavior 
patterns from which it is born. 

Truman’s theory therefore explains political events by the patterns 
of attitudes and behavior which determine them. The answer to the 
question, “Why did the C.A.B. change its policy in 1949?” is “Its policy 
is the result of certain interaction patterns.” The answer to a specific 
question is made by identifying the determining group attitudes and 
behavior. In respect to the C.A.B.’s shifts in policy we found that the 
Board's attitudes and behavior reflected the major group attitudes with 
which, by virtue of its particular institutional character and relations, 
it had to contend. The Board’s policy seemed to be a function of cer- 
tain industry, Congressional, Executive, and general attitudes, and over 
a period of time it remained unchanged until the differing attitudes 
of these groups made themselves felt through the Board’s relations. 

The three propositions** which we said should follow from our 
application of Truman’s ideas to the area of policy under discussion 
we found generally to be true. In general terms we found that changes 
in Board policy did reflect changes in the attitudes and behavior of 
the groups with which the C.A.B. carried on its most important rela- 
tions. Although the major groups with which the C.A.B. had relations 
usually did not agree on separation policy, and though in many in- 
stances they opposed each other, the degree to which the Board changed 
its attitudes and behavior reflected the degree to which the attitudes 
and behavior of these groups were changing. Recognizing that the 
C.A.B. itself as a group was a factor in determining what its subsidy 
separation policy was going to be, i.e., it had something to contribute 
since interactions are two way streets, the success of the Board in 
maintaining its attitudes under similar conditions did appear to be a 
function of its internal cohesion. Although it is difficult to determine, 
the C.A.B.’s success in preventing changes in its policy, which had been 
an institutional pattern of behavior, tended to reflect the degree of 
internal cohesion it was able to muster. 

Within a society which is as highly organized as ours, and in which 
groups play such an important role, the emphasis on groups is reward- 
ing. The Truman theory recognizes the power of groups in shaping 
public policy, and offers a definition of groups which provides a broad 
framework within which the formulation of public policy may be 
described. 

In so far as Truman’s theory is objectively concerned with describ- 
ing the correlations and the “causal” relations between particular politi- 
cal events and attitudes and behavior which may be defined and iden- 
tified as group characteristics, it has real value in getting at the nature 
of political life, and on the basis of a sufficient knowledge of particu- 
lar group relationships with Government derived from such an ap- 
proach, it should be possible to anticipate some of the character of 





27 See page 383, supra. 
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future events. A sufficient knowledge of the Board and the groups 
with which it carries on its most important relations should net one 
more understanding about what future C.A.B. policy is going to be 
than an approach to the question of policy prediction which neglects 
such a basis of knowledge. Perhaps Truman’s theory is the formula- 
tion of what an experienced lobbyist might call the obvious, but in so 
far as it does so systematically, thereby simplifying and refining knowl- 
edge, this is to its credit. 

Although we have not brought our policy discussion up to the 
present on the basis of our general application of Truman’s theoreti- 
cal framework, we may conclude that the Board’s present policy on 
separation should not change unless at least industry and Commerce 
Committee forces start moving for a change. What their attitudes are 
also will depend upon Appropriations and Post Office committee 
attitudes, and upon Executive and general attitudes. In 1951, the 
C.A.B. announced an administrative separation for domestic carriers 
which went into effect in September.” During 1951, the Senate also 
passed a separation bill, S. 436, which the Board originally endorsed 
but later opposed. The House Commerce Committee was slow to 
hold hearings and only reported out a substitute bill late in the ses- 
sion after bitter controversy within the committee. Efforts to bring 
this bill up on the floor of the House during the closing days of the 
session failed when the Board objected to it and the Bureau of the 
Budget threatened a Presidential veto. The differences between the 
Senate passed S. 436 and the House substitute as reported out, were 
not substantial, but both differed radically from the Heselton bill, 
which the House had passed during the 2nd Session of the 81st Con- 
gress. Even though the C.A.B. supports separation legislation of the 
Heselton bill type, it tends to remain satisfied with its present policy 
solution; and with Appropriations and Post Office committee attitudes 
cooled down, the industry adjusted to the present arrangement, and 
general attitudes relatively inactive, it appears that no change in the 
present situation is likely to take place for some time. Subsidy sepa- 
ration must gain more active support than it presently has to achieve 
a legislative solution. But when a change does occur, it will be de- 
termined by the major group interactions we have described. 





28 Administrative Separation of Subsidy from Total Mail Payments to 
Domestic Carriers, Civil Aeronautics Board, September, 19651. 














THE ESSENTIAL ROLE OF LARGE 
IRREGULAR AIR CARRIERS 


By Dr. CHarLes R. CHERINGTON 
Acting Dean, Graduate School of Public Administration, Harvard University 


_ large irregular air carriers perform a number of essential func- 
tions in the present pattern of air transportation. Their significance 
is likely to increase with the continuing expansion of commercial avia- 
tion in the years to come. Although their operations are sometimes 
treated as competing with those offered by scheduled certificated air- 
lines, careful analysis of their present traffic and probable future role 
demonstrates beyond a reasonable doubt that they are in fact either 
supplementary to or complementary to regular scheduled operations. 
The economic case for the continuance of the large irregulars, under 
appropriate regulation and control, is an overwhelming one. 


The economic case for the large irregulars may be conveniently 
divided into the following principal categories of analysis: (1) The 
growth of American commercial, both domestic and international, 
aviation since 1938 to the present and its probable further expansion in 
the course of the next decade. (2) The increasing variety in the type of 
traffic and service, and the relative adaptability of the scheduled certifi- 
cated carriers and the large irregulars to meet the various and fluctu- 
ating needs for commercial air lift as it arises. (3) The significance of 
commercial aviation to present and potential military requirements 
and the role of the large irregulars in assuring that these military 
requirements will be met. (4) The extent to which the continued 
existence of the large irregulars, far from endangering the financial 
stability of the subsidized certificated carriers, permits such certificated 
carriers to conduct their operations at lower cost to the government 
and at greater profit to themselves. (5) Lastly, some consideration 
should be devoted to the economic principles which should be govern- 
ing in administering regulatory power over freedom of entry into a 
relatively new and rapidly growing branch of public transportation. 
In this connection it is important to draw appropriate distinctions from, 
as well as necessary parallels with other forms of transportation covered 
by public regulation. 


I — SPECTACULAR GROWTH IN AIR TRAFFIC 


The growth of American commercial aviation since the passage of 
the Civil Areonautics Act of 1938 has been spectacular. It is difficult to 
say, given the circumstances of the case, which has been the more 
striking; the expansion of domestic traffic or the establishment of the 
international airline network served by American flag carriers. We 
have never seen anything quite like it, both as to the rapidity of the 
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growth and as to the formidable character of the obstacles which have 
been overcome. 

This period of growth may be divided into a number of phases. 
The first extended from the passage of the Act down to the time shortly 
after Pearl Harbor and was marked by a mounting demand for first-class 
passenger movement by air. The full extent of this demand could 
hardly be accommodated by the existing equipment. But the rising 
curve of passenger-seat miles gave at least some indication of what 
was ahead. 

The second phase came with the transfer to the government of many 
of the commercial transport planes and the virtual cessation in the 
delivery of new transport equipment to the certificated carriers. During 
most of the war, air transportation of persons was limited by the avail- 
able equipment, load factors were abnormally high and it was neces- 
sary to control traffic movement by an elaborate priorities system. With- 
out such limitations no one knows to what heights traffic would have 
increased during this period. But the airlines were sufficiently confident 
of the future to order large quantities of new equipment for post-war 
delivery and the flood of new applications for certificated routes 
swamped the administrative machinery of the C.A.B. 


The third phase came with the beginning of the release by the mili- 
tary of considerable members of transport aircraft for adaptation to 
and use in commercial operations. This phase continued into 1946 
and was marked by the rapid growth in the traffic of the scheduled 
carriers and by the beginnings of important operations by the large 
irregulars. With aircraft available, it was possible to meet at least a 
part of the swollen demand for commercial transport. This phase was 
characterized not only by tremendous growth of revenue passenger 
miles but also by the rapid rise of air freight and the development of 
new markets for commercial air transport beyond anything undertaken 
or even conceived of in the period before the war. The hopes of the 
carriers for tremendous expansion seemed to have no limits. Not only 
were large numbers of transport aircraft taken over from the military 
absorbed into scheduled services and put into use by large irregulars, 
but important orders were placed for new types of aircraft. 


This phase of unbounded confidence and rapid expansion was 
followed by a relatively short but quite sharp recession in the growth 
curve. This fourth, recession phase was marked by slackening of the 
growth curve, cancellation of some orders for new aircraft, growing 
concern by both the C.A.B. and the regular scheduled carriers for the 
stability of the industry. It was also marked by considerable distress 
among the large irregular carriers which were handicapped by dealing 
largely with new experimental types of traffic, and were further 
hindered by conducting operations under restricted authorizations 
from the C.A.B. which failed to take into account the potential utility 
of large irregulars to supplement scheduled carriers and to pioneer new 
types of traffic and service. 
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The fifth and final phase of growth had already set in before the 
outbreak of the Korean War and has continued substantially until the 
present time. The War and the related armament programs and the 
rise in the flow of income payments has undoubtedly strengthened this 
last phase of expansion. Yet even without war there is every reason to 
believe that growth would have continued during this period. 

In reviewing the long-term record of growth it is possible to draw 
certain definite conclusions and to suggest certain other deductions for 
tentative consideration. Firstly, the growth curve is spectacular in its 
rise since 1938 and there is every reason to suppose that it will continue 
for years to come. While related to growth in national income, it is in 
part independent from it. This means that regardless of war and 
economic recession there will be a growing volume of air traffic to be 
divided between the scheduled carriers and the large irregular carriers. 

Secondly, despite this long-term growth there have been, and doubt- 
less will continue to be, temporary slackenings in the growth curve, 
and even actua: declines. Sometimes these will be related to nation-wide 
or even world-wide economic phenomenon. At other times they may 
be caused by a closely spaced series of spectacular accidents (e.g. the 
unfortunate events at Newark airport in the winter of 1952) . It is pos- 
sible to identify past events which have had an impact on traffic with 
some definiteness and to predict that these or comparable influences will 
unquestionably recur. But such recurrences, regardless of what may 
happen in the short run, will not arrest the long-term growth curve 
for the calculable future. 

Thirdly, while carrier prosperity is in the long run dependent on 
high load factors and the fullest possible utilization of available air- 
craft, there has not been, nor is there likely to be, in the future a con- 
tinuous direct correlation between the growth curve and carrier pros- 
perity. A situation of this sort arose in the Spring of 1952. Apparently 
the costs of the regular scheduled carriers mounted more rapidly than 
could be compensated for by traffic increases. But the answer, from 
the point of view of the authority, would seem to be a readjustment in 
rates and charges along the lines of recent C.A.B. action. It is wrong 
to conclude that a temporary decline in scheduled carrier earnings 
warrants a more restrictive policy with regard to the operating rights 
of large irregular carriers. In point of fact, as we shall see in Section IV, 
exactly the opposite policy may be more helpful to the long-run 
stability of the industry. 

In summary, the growth of air traffic, both domestic and inter- 
national, has been great, and gives promise of continuing. While there 
will be setbacks as there has been in the past, and while we must face 
ups and downs in carrier earnings, the prospective volume of traffic 
gives sufficient ground for the C.A.B. to so administer its control over 
operating authority as to permit the balanced development of regular 
scheduled carriers and large irregular carriers both within the United 
States and on overseas international routes throughout the world. 
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II — INCREASING VARIETY IN TYPES OF TRAFFIC AND SERVICE 


Even more striking than the growth in air traffic since 1938 has been 
the increasing variety in the types of traffic and service. Recent growth 
and probable future expansion can only be understood in terms of the 
fact that air carriers have found and begun the development of new 
markets, and this trend is continuing. In the process the large irregulars 
have played a decisive role. Because of their inherent economic and 
organizational nature they are superbly adapted to this type of develop- 
mental and pioneering work. 

Prior to the war the main business of commercial carriers was 
limited to the carriage of the mails, and the transportation of first-class 
passengers at rates per mile as high or higher than comparable rail 
movements in Pullman accommodations. The war experience provided 
startling lessons in the physical possibilities of air freight and in the 
mass movement of persons, in to put it mildly, less than luxury accom- 
modations. The military air services not only lifted a volume and 
variety of traffic théretofore unheard of, but also showed the way, in 
part at least, to lowering costs for such new types of air lift. In the years 
since the war these lessons have been used as the foundation upon 
which commercial carriers have opened new markets. The regular 
scheduled carriers have shared with the large irregulars this continuing 
process of development, but much of the actual pioneering has been 
initiated by the large irregulars. For example, although the bulk of 
the so-called coach type air service is now carried by regular scheduled 
lines, the existence of the coach type traffic potential and the ways in 
which it could be accommodated profitably were early demonstrated 
by the large irregulars. Comparable pioneering was done in the charter 
market for special parties and seasonal movements of workers, students 
and pilgrims. Such movements on a small scale were not unknown in 
earlier periods, but the enterprise of the large irregulars has demon- 
strated that these markets are larger, potentially far larger, than any- 
thing previously demonstrated by the regular scheduled carriers. The 
growth of certain types of air freight has similarly been stimulated. 
That this growth is economically sound is evidenced by the steady rise 
in the volume of air freight carried by the regular certificated carriers, 
by the expansion of newly certificated carriers which handle air freight 
exclusively and by the general downward trend in the cost per ton mile 
in the carriage of air freight. 

In the period since the war the large irregulars have done much of 
the pioneering and development work in discovering these new markets 
for air transport. Their contributions might have been even greater 
under different conditions of government regulation. Apparently the 
C.A.B.’s original theory was to treat the large irregulars as if they were 
essentially fixed base operators, and accordingly, to limit the regularity 
of their flights between any two points. While this may have prevented 
undersirable competition with regular scheduled lines in a few in- 
stances, it has seriously curtailed pioneering and development work in 
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many other instances. This is a matter which the C.A.B. should face 
up to in determining the future relations between the regular scheduled 
carriers and the large irregulars. 

With low overhead costs and without a fixed obligation to maintain 
service regardless of economic results the large irregulars can test new 
markets for transportation by air. They have a far wider range of 
entrepreneurial freedom than the scheduled carriers. If the particular 
operation pays out it may be further developed and, in some cases, may 
eventually be turned over to the scheduled carriers for permanent 
operation. On the other hand if it proves unprofitable, it is relatively 
easier for a large irregular to drop the service with the least amount of 
economic waste. The fact that the large irregulars do not receive subsidy 
in the form of graduated mail pay makes it more likely that they will 
leave uneconomic types of carriage promptly. In as rapidly growing a 
field as air transportation, it is essential to preserve for pioneering and 
developmental purposes that sector of the industry which today pos- 
sesses a degree of entrepreneurial flexibility and under modified regu- 
latory policies could further maximize its potential capacity to develop 
new markets. 

Looking ahead it is hard to predict exactly what new markets the 
large irregulars might be called up to develop during the course of the 
next decade. Discussion of the great possibilities of traffic movements 
in connection with the direct needs of the armed forces will be reserved 
for the next section. With regard to essentially civilian movements, the 
following categories of traffic may be listed as having already shown 
promise and/or as having great possibilities for the future. 


(1) Domestic Charters for a specific flight or flights involving 
a specialized irregular movement of either persons or property. The 
ability of the regular scheduled carriers to lift this type of traffic on a 
growing scale is limited by price and the availability of idle aircraft. 
Ordinarily it will take low rates to encourage this type of movement. 
And since the demand for air lift is irregular, the scheduled carriers 
must either shorten maintenance layups or draw on their limited supply 
of reserve planes used to protect regular schedules. In point of fact, 
examination of the earnings statements of regular scheduled carriers 
shows that they do relatively little of this business, for which they are 
indeed not as well adapted economically as are the large irregular 
carriers. 

(2) Overseas irregular flights on a Charter basis. Here again the 
limiting factors are price and aircraft availability. This is particularly 
true in the case of tourism on the North Atlantic Run. Taking just one 
segment of the potential market, there are over one million teachers in 
the Schools and Colleges of the United States and something over two 
million students at the collegiate level. There was a substantial trend 
for people in both categories to spend long summer vacations in Europe 
before the war and this trend has recently reappeared, limited, however, 
by the soaring costs of ocean surface travel. Trans-oceanic air fares 
are even higher and most of the fare concessions offered by regular 
scheduled lines seem to be limited to off-peak seasons. To develop this 
teacher-student summer traffic we will need to experiment with sub- 
stantially lower rates, and the pioneering must be conducted by operators 
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such as the large irregulars who have aircraft available at the appro- 
priate time. International carriers, whether American or foreign flag, 
cannot be expected to have sufficient aircraft available to meet peak 
loads of such new types of traffic as may be developed. Even if aircraft 
could be obtained through charter, they are less likely to experiment 
with developmental rates necessary to encourage such traffic. Not only 
teachers and students, but large groups of religious Pilgrims to Rome 
and the Holy Land, people without the means to travel on regular first 
class or coach type flights constitute a potential undeveloped market for 
which the entrepreneurial flexibility of the large irregulars is best 
adapted. 

(3) Movements of large numbers of migratory workers, both in 
domestic and international traffic has already been undertaken and 
gives promise of substantial increase in the future. The volume and 
character of such movements will vary from season to season, depending 
on the state of domestic employment, the nature of economic activity in 
given areas, crop conditions and a variety of other factors. Given the 
continuance of reasonably full employment in the American economy, 
there will be a growing need for conserving our native labor force by 
increasing its mobility and for having periodic access to supplies of 
foreign labor to meet critical situations, under appropriate regulation in 
the public interest. At present migratory workers constitute a sub- 
stantial element in the air lift performed by the large irregulars. The 
possibilities for further development appear to be substantial. 

(4) Peak load period movements between large metropolitan 
centers within the United States is still another area where the large 
irregulars are performing valuable transportation services supple- 
mentary to that offered by the regular scheduled carriers. On such runs 
as New York-Miami or New York-Los Angeles, there occur periods, 
usually of relatively short duration, when the regular scheduled carriers 
cannot lift the traffic offered even at standard rates. Such traffic peaks 
cannot be met adequately by reassigning aircraft since the supply of 
surplus ships in the hands of the regulars is too limited. Some traffic 
eventually moves on regular carriers at great inconvenience as stand-bys 
while the remainder moves by other forms of transport or on the rela- 
tively restricted operations of the large irregulars. At a subsequent point 
in this general discussion we will make concrete suggestions as to how, 
through changes in C.A.B. regulations the large irregulars can be 
substantially more helpful, both to the regular scheduled carriers and 
to the public as a whole in protecting this type of traffic. 


In summary, there is a growing variety in the type of traffic and 
service in both domestic and international air transportation. In this 
expanding industry both the regular scheduled carriers and the large 
irregulars have their roles to play. But in pioneering and developing 
new types of service the potential contributions of the large irregulars 
are particularly important. Contributions in the recent past are clear 
for all to see. The future possibilities for pioneering, while difficult to 
predict with exactness, are patently sufficient to permit the large irreg- 
ulars as much freedom of action as is compatible with the over-all 
financial needs of the industry. 


III — Roe oF LARGE IRREGULAR CARRIERS IN MEETING MILITARY NEEDS 


The role which the large irregulars play in meeting present and 
potential military needs is of the greatest importance. The aircraft 
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owned and operated by them constitute a substantial portion of the 
total national pool of air lift. These aircraft and the organizations which 
manage them are maintained at no expense to the taxpayer and are 
available on a standby basis for recurrent periods of national emergency. 

During the recent past we have had two outstanding examples of 
how there may arise suddenly and unexpectedly a real demand for such 
reserve aircraft to be used in military air lift. The first example was 
the Berlin air lift, the record of which is, of course, well known. The 
second example is found in the combination of circumstances in and 
around the Korean incident. In both cases it is clear that the availability 
of transport aircraft, both in the hands of the regular scheduled airlines, 
and also in the hands of large irregulars, was a factor of very consider- 
able importance in lifting military traffic, both persons and freight, 
and i providing a backlog of security in addition to and supplementary 
to, facilities maintained by the armed forces themselves. It goes with- 
out saying that the availability of a substantial air lift is essential in 
almost any conceivable type of military situation, and that this is true 
only to a degree of lesser intensity, in the case of continuing interna- 
tional pressure and the future possibilities of incidents of the Korean 
or Berlin lift sort. 

One possible alternative of public policy would be, of course, for 
the armed forces themselves to maintain a reserve supply of transport 
aircraft, and to rely upon this reserve in the event of recurring emer- 
gencies. However, even if the aircraft themselves were available, it 
would also be necessary to provide trained flight crews and ground 
personnel, and the financial burden of such reserve facilities would 
unquestionably be more than the armed forces, or the Congress would 
be willing to sustain. A second alternative would be for the armed forces 
to withdraw from regular scheduled commercial service a sufficient 
number of transport-type aircraft to meet their needs in the event of 
limited emergencies in the future. To some extent, with both the Berlin 
lift and the Korean lift, this has been an expedient which has been 
resorted to. The difficulty is, however, that if the emergency is sufhi- 
ciently acute, or if it is of sufficiently long duration, a policy of this 
sort inevitably will disrupt regular scheduled service, both domestic 
and international and will run counter to the established policies of 
the Congress as enunciated in the Civil Aeronautics Act of 1938 and in 
subsequent administrative decisions by the C.A.B. The existence of the 
transport fleets of the large irregulars, plus the availability of trained 
flight crews and ground personnel is in consequence, a resource of in- 
calculable importance in the total pattern of our air power from the 
point of view of a military organization which must face the uncer- 
tainties of the next decade in the international scene. 

But the economic case for the large irregulars in connection with 
military traffic for the next decade does not depend upon a recurrence 
of a Berlin or Korean type emergency. The total volume of military 
traffic, both domestic and international, has become enormous. There 
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is every reason to believe that the total volume of this traffic will con- 
tinue to expand in the future. Under established policies of the armed 
forces, a very considerable amount of this traffic, a growing amount in 
the years to come, will move by air. Unquestionably some of this move- 
ment will be carried by the transport services of the military, while 
other portions of the traffic may, of course, be lifted by regular sched- 
uled airlines. There will continue to be, however, a growing volume of 
traffic available for the types of operation for which the large irregulars 
are particularly adapted. This will include irregular lifts of considerable 
volume over routes which are at present difficult, if not impossible, to 
predict. But the total volume of these movements in any one year will 
unquestionably provide a new, and as yet unprovided for, market for 
air transportation connected with regular routine military operations. 

The importance of the large irregulars in the present and prospec- 
tive needs of the military constitute sufficient grounds for the continu- 
ance of this sector of the air transport industry in reasonable economic 
health for a considerable time to come. However, it should be noted 
that there is a relationship of a complementary sort between recurrent 
periods in which the military will absorb a large proportion of the large 
irregular capacity, and other periods in which the large irregulars will 
be able to serve the expanding types of new traffic and service outlined 
in the preceding section. In other words, under proper management and 
wise regulation there is every reason to believe that the large irregulars 
can play an essential role in national transport. In some instances they 
will be devoting most of their energies to the pioneering type of opera- 
tion previously described in civil aviation proper. On other occasions, 
however, they will be available as part of the great reserve pool of 
national air transport to meet the needs of the armed forces, and to 
provide an additional element of national security which again we can 
have without extra expense or obligation on the part of the taxpayer. 


IV — LarGE IRREGULARS May Alp FINANCIAL STABILITY 
OF CERTIFICATED CARRIERS 


The continued existence of the large irregulars, far from endanger- 
ing the financial stability of the subsidized, certificated carriers, will on 
the contrary permit such certificated carriers to conduct their operations 
at lower cost to the government, and at greater profit to themselves. 
In fact it can be demonstrated that this is already the case. It is neces- 
sary at this point to revert to certain economic characteristics of the 
regular scheduled carriers. One authority has emphasized that the 
basic economics of a regular scheduled airline is for the carrier to keep 
its planes in the air and to keep them full of paying traffic. In point of 
fact, of course, this ideal is not always realizable in practice. Much of 
the time and on many flights, particularly on many necessary routes, 
an insufficient volume of traffic offers itself for a scheduled flight. This 
inevitable fact explains, in part at least, why continued subsidy in the 
form of airmail pay is regarded as essential for the continued operation 
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of many of the regular scheduled carriers. At the same time, the 
regular scheduled lines with an eye to economic and efficient operation, 
tend to hold back from providing any more aircraft than can reasonably 
be utilized with profit. For many types of operation, both of the pioneer- 
ing sort and for the peak-load type lift, there are in the hands of the 
regular scheduled carriers insufficient aircraft and flight crews available. 
To force the regular scheduled carriers to make them available would 
lead to a hopelessly uneconomic situation, the costs of which would 
inevitably have to be borne under the policies of the Act of 1938 by 
the public treasury. We can already see in the case of many of the 
so-called feeder scheduled regulars how an over provision of aircraft 
or flights in regular service can enormously increase the cost to the 
public treasury. 

The point is that while the regular scheduled carriers cannot and 
should not provide sufficient planes or flight crews to meet peak loads 
or to engage in certain types of marginal pioneering traffic, the large 
irregulars are, on the other hand, in a position to meet the peak loads 
and to do the pioneering. In addition to this, they are in a position to 
provide a considerable part of the reserve airlift for use in cases of 
national emergency. Thus, from the economic point of view, the large 
irregulars are supplementary to and also complementary to the regular 
scheduled airline operations. As to the pioneering and developmental 
type of traffic, it is doubtful to what extent the regular scheduled lines 
receiving airmail pay subsidy should be encouraged to engage in this 
type of work. After all, if operations turn out to be unprofitable the 
burden is borne by the government. If, on the other hand, they prove 
in the end to be profitable the rewards are reaped entirely by the carrier. 
In the case of the peak load periods and types of movement, it is inevita- 
ble that in the absence of the large irregulars continuing pressure will 
be brought on the regular scheduled lines to provide more planes than 
can be absorbed economically in scheduled operation. The alternative, 
after all, is to leave the traffic on the ground and, in an industry which 
is inevitably affected by political pressures, the consequences can clearly 
be foreseen by anyone acquainted with the American political system. 
If the large irregulars may be permitted to work in harmony with the 
regular scheduled carriers, it will be possible to keep the aircraft (the 
numbers of aircraft) in the hands of the latter at adequate levels 
comensurate with the economic capacity of the industry to sustain them. 
The entrepreneurial risk, in fact, the full cost of providing the standby 
facilities will be borne by the large irregulars. This is satisfactory to 
them provided that current regulations can be so modified as to permit 
them to fulfill their true economic role as supplementary to and com- 
plementary to the regular lines. 


One possibility in terms of changing existing regulations which the 
large irregulars have brought to the attention of the Civil Aeronautics 
Board is this: While the large irregulars accept the idea of a limited 
number of flights per year between any two points, they believe 
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that the economic interests of the industry would be better served 
by permitting these flights to take place at any time within a given 
annual period. Thus for example, on New York to Miami the large 
irregulars would be permitted to concentrate their flights between these 
two points at seasons when peak-load traffic is available and could hardly 
be lifted satisfactorily or economically by the regular scheduled carriers, 
At another season the same planes which had successfully assisted in 
lifting this traffic peak might be deployed in an entirely different type 
of movement, such as for example, carrying migrant workers from the 
Carribean or off-shore islands into the United States, or carrying on a 
charter basis students and teachers to Europe for summer vacations. 
At still another time, under unexpected circumstances, the bulk of the 
large irregulars might be engaged in a military type operation in supple- 
ment to the planes of the military and at no detriment to the operations 
or the availability of the regular scheduled carriers’ flights in domestic 
or international service. 


In the past it has been popular to regard the large irregulars as 
essentially competitive in their operations with the regular scheduled 
lines. This argument has usually carried as a corollary the fact that the 
regular scheduled lines are supported at public expense and that to 
permit competition by non-scheduled carriers is, in effect, to permit 
unconscionable competition with a publicly-supported transport 
medium. The fallaciousness of this line of argument can be seen when 
the total picture of commercial aviation and the interlocking relation- 
ship between the various different sectors of the industry is examined. 
While it is theoretically possible in many cases, and has practically oc- 
curred in some cases, that large irregulars have directly competed and 
are even uneconomically competing with regular scheduled operations, 
there is nothing inherent in the situation to make this a necessary con- 
dition for the future. What is needed is a line of public policy which 
will avoid deciding either entirely for the regular scheduled lines or, 
on the other hand, permitting unbridled operations on the part of the 
large irregulars. In economic terms what is necessary here in the public 
interest is to so shape public policy that the large irregulars, in their 
operations, will support and complement regular scheduled carriers 
and will have a sufficient scope within regulatory policy to fulfill to the 
greatest possible extent their true role of economic usefulness in an 
expanding industry. 


V — EcoNoMIcC PRINCIPLES WHICH SHOULD GOVERN ENTRY 
INTO COMMERCIAL AVIATION 


Lastly, some consideration should be devoted to those economic 
principles which should govern the administration of regulatory power 
over entry into a relatively new and rapidly growing branch of public 
transportation. It may be suggested as a general principle that, while 
some limitation on freedom of entry is probably inevitable in most 
forms of public transportation. the degree of control over entry should 
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be relatively less stringent in the earlier phases of the development of 
any particular form. In the long run it may be that civil aviation will 
mature to the point where we will require the kinds of rigid controls 
which have been in effect in the field of railroad transportation since 
the amendments to the Interstate Commerce Act in 1920. It should be 
noted, however, as a matter of historical interest, that during the growth 
period in railroading, while there were certain technical limitations 
in the form of the necessities for getting railroad charters and obtaining 
powers of eminent domain, the major emphasis of public policy was on 
more railroads rather than fewer. While some competitive wastes may 
have resulted from these policies there is no question but what the 
industry in this country grew to maturity with tremendous rapidity 
and played a tremendous role in the economic and industrial growth 
of the United States. A more recent, and perhaps a more illuminating 
historical analogy may be drawn from the field of motor transportation, 
particularly in the field of motor trucks. Here in an industry which, 
in some respects is hardly much older than civil aviation, has passed 
through a period of rapid growth followed by the imposition of control 
over entry, first by the States and later by the Federal Government in 
1935 in the Motor Carriers Act of that year. The Motor Carriers Act 
was enacted in the midst of a great national depression and seems to 
have been propelled through the Congress by a combination of forces 
not all of them disinterested. While many established trucking lines 
were anxious to freeze the route pattern as of that time, and succeeded 
in doing so under the so-called Grandfather-Rights Provision of the 
1935 Act, there was additional pressure from the railroads who were, 
in the last analysis, interested insofar as possible in limiting the further 
growth of Motor Carrier operations. In the light of subsequent develop- 
ments it is not entirely clear that from the point of view of the national 
interest the imposition of control of the rigid sort encountered in the 
subsequent decisions of the Interstate Commerce Commission was 
entirely in the public interest. But be that as it may, it by no means 
follows that because we have established fairly rigid control in the case 
of railroads, now relatively speaking a declining branch of civil trans- 
portation, that we should necessarily do the same in connection with 
civil aviation. Civil aviation presents a number of differences from 
other forms of transportation. It may be argued, and perhaps argued 
correctly, that the number of airlines which are guaranteed a living, 
the number of air common carriers who are given full public sup- 
port under the terms of the Act of 1938, must necessarily be re- 
stricted. This, however, has nothing to do with the case of the large 
irregulars. The real analogy here would seem to come in the field of 
surface transportation by water beyond the confines of the United 
States. Here we have a limited number of lines of American flag carriers 
in international service which are, in fact, subsidized by the Federal 
Government. But we also have virtually complete freedom of entry 
for other lines, both American flag and foreign flag, in international 
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commerce. This is all the more remarkable because in general the 
American merchant marine in international service has long been one 
of the weaker branches of the American economy. Yet still it should 
be noted we permit a degree of freedom of entry here which may, in 
part at least, be based upon the inherent economics and the economic 
principles which should control a regulatory body in deciding for or 
against a given amount of freedom of entry. 

Even if in the long run it will be necessary in the public interest 
to impose a fairly strict type of control over freedom of entry into com- 
mercial aviation, it is suggested that this is not the time, at the present 
stage of aviation development, to impose rigid limitations. This does 
not mean that the large irregulars wish to have no control exercised 
over freedom of entry. On the contrary, we suggest that what is called 
for is a degree of contro] and an administration of control which will 
recognize the inherently essential and complementary role which the 
large irregulars are prepared to perform, which they have been perform- 
ing, and which they give promise of continuing to perform in the future 
in the development of both domestic and international air service 
under the American flag. 














TOWARDS A UNIFORM INTERPRETATION 
OF THE PRIVATE AIR LAW CONVENTIONS 


By H. Drion 


Legal Department, KLM Royal Dutch Airlines. Universities of 
Leyden and Groningen, M.L. 1942; Netherlands Delegate to Mexico 
and Madrid Sessions of Legal Committee, ICAO; member of War- 
saw Subcommittee. 


HE “Warsaw” Sub-Committee, which in 1951 was established by 

the Legal Committee of ICAO for the revision of the Convention 
of Warsaw,' drafted in January 1952 a new text of a convention “for 
the unification of rules relating to liability of the carrier in inter- 
national carriage by air,”’ which in Article 25 contains the following 
provision: 

“Contracting States shall co-operate to secure, as far as possi- 
ble, a uniform interpretation of this Convention.” 


The present Warsaw Convention does not contain a similar provision, 
nor do the other air law Conventions. 


The desirability of uniform interpretation of the international 
conventions for the unification of private law does not need much 
arguing. Only those who think that a good law will always offer clear 
and simple answers when applied to any fact situation which may arise 
under it—if such persons have ever existed—might feel that the question 
of uniform interpretation is of little importance for the primary purpose 
of the private law conventions: unification of the law. 


Even if one steers far away from the extreme point of view taken 
by some adherents of the realistic school with respect to the judge’s 
task, no modern student of law can deny the creative element in 
judicial activity. Nor is it still possible to maintain that that element 
could be reduced to nil by a regular revision of the law. There may 
exist a difference of views as to where the realm of the judge in mould- 
ing the law to the body of real life ends, and where the task of the 
legislator begins, but in view of the necessarily slow movement of the 
legislative organs, it is difficult to maintain that by periodical revision 
of the law the needs of society for certainty and uniformity could be 
satisfied. This is even more true when speaking of international con- 
ventions which, with the necessity of diplomatic conferences and ratifi- 
cations, need a much longer period of gestation. It is probably not too 
pessimistic and, as soon as major problems are involved, rather too 
optimistic to say that a period of eight years is the minimum time 
needed for elaborating a revised convention and having it signed and 





1 Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, signed at Warsaw on the 12th of October, 1929. 
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ratified by a sufficient number of States. A revision which touches upon 
major principles, such as the revision of the Warsaw Convention now 
undertaken by the Legal Committee of ICAO, will even under the 
most favorable circumstances probably not come into effect much 
earlier than 1960.? 

That the various private air law conventions are open to multiple 
interpretations on a number of points can hardly be denied. The 
fact that the instances where courts of different countries have adopted 
different views with respect to specific provisions of the private air law 
conventions, so far have been rare, should not lead one to think that 
these conventions offer little opportunity for different interpretations. 
The truth is rather that for obvious reasons the airlines generally prefer 
to settle their disputes out of court, especially where the question turns 
on a purely legal point. But that does not mean that the need for 
certainty and uniformity would not be as great as is the case where the 
decision of a court is actually asked for. 

The Warsaw Sub-Committee which adopted the above quoted text 
of Article 25 certainly can not be accused of having made a too am- 
bitious approach to this important problem. The solution it proposes, 
if solution it can be called, is merely an appeal to the various contract- 
ing states to promote uniform interpretation ‘“‘as much as possible.” 
In view of the well known lack of interest of many judges and practising 
lawyers as regards anything foreign to their own legal system, often 
combined with a comfortable superiority complex, such appeal is cer- 
tainly not superfluous. It may be feared, however, that the suggested 
text if it is not corroborated by some practical device for promoting 
uniform interpretation, will remain a pious vow. 

The proposed wording apparently should not be taken too literally, 
in a sense that the Contracting States actually should ensure uniform 
interpretation by instructing their courts that where a certain inter- 
pretation of some provision has been adopted by a foreign jurisdiction 
such interpretation should always be followed. There is no doubt that 
such action would be “‘possible” but it is also obvious that no State 
would be willing to go that far. Therefore, ‘‘as far as possible” should 
be taken in the colloquial sense amounting to: “do what you can,” with 
the mental reservation that one is allowed to take into account one’s 
own desires and prejudices. 

The footnote which the Sub-Committee has added to this provision 
states that “the Sub-Committee considered the desirability of inserting 
another paragraph in this article to provide for the submission of 
questions of interpretation of this Convention to the International 
Court of Justice, through the Council of ICAO, since some members of 
the Sub-Committee thought that such a system might facilitate uniform 





2Cf. The report of G. Gidel for the 1936 meeting of the Institute of Inter- 
national Law “La Clause Jurisdictionelle Dans les Conventions d’Union Notam- 
ment Cellas Relatives 4 la Propriété Industrielle et 4 la Propriété Artistique et 
a 89 Annuaire de ]’Institut de Droit International (Bruxelles 1936) I 
a 5 
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interpretation of the Convention. The majority, however, considered 
that such a provision would have little, if any, value because it is un- 
likely that cases arising under this Convention would become the 
subject of disputes between States.” 

In order to prevent the solution discussed at Paris from being for- 
gotten® before its merits have been studied more thoroughly than it 
was possible to do on that occasion, the possibility of asking advisory 
opinions of the Court of International Justice on the interpretation 
of private air law Conventions will be studied in the present paper. 

Before doing so it may be useful, however, to offer a short survey 
of the earlier attempts which have been made in this connection, and 
of some solutions suggested in this and in related fields. 


ProposaLs OF CITEJA 


In 1933 the Third International Conference on Air Law in Rome 
which established the texts of two private air law Conventions,‘ 
prompted by a French proposal, adopted the following resolution: 


“The Conference—considering the interest for all users of avia- 
tion from time to time to be enlightened on the texts established 
by the International Conferences on Private Air Law—requests 
the CITEJA (Comité International Technique d’Experts Juri- 
diques Aériens) to examine, in view of the Fourth Conference on 
Private Air Law, if, to what extent and in what manner, it may 
offer its advice on the interpretation of the texts made by the Inter- 
national Conventions of Private Air Law, in case it will be re- 
quested to do so by a public Administration or an international 
organization, without affecting the rights of the judiciary seized 
of a dispute.” 


The First Commission of the CITEJA, following this request, worked 
out a draft® which after first having been adopted almost unanimously, 
was afterwards rejected by a small majority, so that Mr. Lapradelle, in 
1939, had to report to the full Committee that in view of certain 
objections it was premature to hope for a speedy adoption of a text 
concerning the interpretation by the CITEJA of the air law Con- 
ventions.® 

The question was again taken up after the war, when the First 
Commission adopted with some slight amendments the proposals of 
the Reporter Mr. Charlier. These proposals, if adopted, would have 
granted to the CITEJA the power to give advisory opinions on the 

3 No formal minutes of the Meetings of the Warsaw Sub-Committee have 
been made. 

4The “Convention for the Unification of Certain Rules Relating to Dam- 
ages Caused by Aircraft to Third Parties on the Surface,” and the “Convention 
for the Unification of Certain Rules Relating to the Attachment of Aircraft.” 

5 The discussions on this subject can be found in the minutes (“comptes 
rendus”) of the 1934, 1936, 19387 and 1988 meetings of the First Commission of 
the CITEJA (Documents 239, 298, 334 and 362). 

6A review of the prewar discussions and papers of the CITEJA on the 
problem can be found in The Reports to the First Commission of the CITEJA 
by De Lapradelle (1937 Doc. Nr. 286 reprinted in Doc. 298) and by Charlier 
(1946, Doc. nr. 487). 
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interpretation of international air law provisions, if requested to do so 
by any State, any international body, any interested public authority 
or any interested person. Such opinions would be only advisory and 
would have no binding force. The proposals were not discussed in 
the last full (Cairo) meeting of the CITEJA, nor has the problem of 
interpretation been on the agenda of the Legal Committee of ICAO 
which in 1947 took the place of the CITEJA. 

The principle of interpretation by the CITEJA was felt by the 
American and English delegates as an encroachment on the functions 
of either the diplomatic conference which alone would have the power 
to give an authoritative interpretation of international conventions, or 
of the judge who alone could take into account the facts and needs of 
each situation when applying the international rules. The English 
delegate, moreover, objected on account of the British views as to the 
irrelevance of the drafting history when construing legal texts,” and 
the American delegate stressed the American prejudice against “‘ad- 
visory opinions” generally.® 

The question of whether the CITEJA was an appropriate agency 
for construing the private air law conventions which it had itself pre- 
pared is now only of historical value, as this permanent Committee of 
experts was liquidated in 1946 and replaced by a Committee of na- 
tional delegations, functioning as a Legal Committee of the Interna- 
tional Civil Aviation Organization. 

One of the main arguments for making use of the CITEJA for the 
interpretation of the private air law conventions had been CITEJA’s 
inside knowledge of the drafting of these texts. It might, therefore, be 
supposed to be in the best position for determining what they meant. 
This argument had been answered before the war by the fact that 
even at that time two of the experts who had taken an active part in 
the drafting of the Warsaw Convention were not on the Committee 
anymore. In view of the different organization of the Legal Committee 
which is no longer primarily a group of experts taken from various 
countries, but a permanent conference of national delegations speaking 
for their respective governments, the continuity of its members is even 
less guaranteed than with the CITEJA. Moreover, it must be doubted 
whether the persons who have taken part in the preparation of legal 
texts are most fit to construe these texts, once they are to be applied 
to often unforeseen situations.°® 

However that may be, few people will find that the Legal Com- 





7™CITEJA, Compte rendu des Réunions de la Premiére Commission, Berlin 
1934, Document No. 239, p. 26. 

8CITEJA, Observations de la Délégation Américaine sur |’interprétation 
des Conventions. 1936, Document No. 293. 

® Cf. The remark by the Dutch Delegate at the meeting of the First Com- 
mission in Berlin, 1934: “ni l’organisme qui a préparé, ni l’organisme qui a 
arrété une régle, ne doivent étre qualifiés pour en donner une interprétation. 
Il n’est pas bon s’il se produit un certain flottement sur l’interprétation d’un 
mot ou d’une phrase, que cet organisme ait l’air d’un juge, c’est.a-dire donne 
son opinion sur la signification exacte d’une certaine orientation.” (CITEJA, 
Document No. 239, p. 19.) 











UNIFORM INTERPRETATION OF CONVENTIONS 427 


mittee of ICAO would be an appropriate body for a more or less 
authoritative interpretation of air law conventions. The Committee 
being composed of delegations having mandates from their countries, 
its members certainly do not have the independent status desirable for 
this quasi-judicial activity. Also it is too large and unwieldy for the 
kind of discussion which would be required, leaving aside the difficul- 
ties created by the fact that three languages are spoken by its members. 
Finally it is not unfair to say that the Legal Committee, especially after 
it has willingly accepted a more dependent position in regard to the 
Council of ICAO, has not the authority necessary to give its interpreta- 
tion the desired unifying effect. This does not amount to saying that 
the Committee could not play a useful part in the promotion of uniform 
interpretation, as will be suggested below. 


Worvp Air LAw Court 


The ideal solution probably would be to create an international 
Air Law Court, to which parties could appeal from decisions of national 
courts, and which thus could play the unifying part of a World Supreme 
Court on air law. The creation of an international private law court 
to which private parties would have access has frequently been ad- 
vocated.’° At the 38th Conference of the International Law Association 
(Budapest, 1934) a formal proposal to that effect was made by Pro- 
fessor de Lapradelle."! More limited ratione materiae was the proposal 
worked out by the Reporters E. Roguin and A. Darras to the 1895 and 
1897 Conferences of the International Law Institute (“Institut de 
Droit International’) .12 This proposal provided for International 
Tribunals for the interpretation of the ‘‘conventions internationales 
d’union,” such as the Berne Conventions on copyright, industrial 
property and continental railways, and the postal union conventions. 
It has never been discussed and the subject was dropped by the Institute 
for some 36 years.'* 

A far less ambitious project has been suggested by Professor Clever- 
inga in a report to the second Conference of The International Bar 
Association.‘ In view of the strong resistance against creating a private 
law court which would rank above the courts of sovereign states, Pro- 
fessor Cleveringa thinks that-the first step to be made should not go 
further than the creation of a standing court of arbitration to which 
parties could, of their own free will and in common agreement, submit 
any dispute in the field of maritime and air law. An award by this 





10Cf. Ch. Carabiber, les jurisdictions internationales de droit privé. 
Neuchatel, 1947, especially pp. 297-309. Also the Report by Gidel. (See note 2) 
pp. 265 to 279. 

11 Report of the Conference at p. 71-75. 

12 Annuaire 1895 and 1897 (XVI) 106.108. 

18 Cf. Gidel (l.c. see note 2) at 248. 

14R, P. Cleveringa, An International Maritime and Aeronautic Law Court, 
2d Conference of The International Bar Association, The Hague, 1948. The 
same idea, but limited to maritime law cases had already been the subject of a 
lecture delivered by him in 1947 to The Anglo-Netherlands Society in London 
(published in I, Britain and Holland (1948), 15-25). 
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court would be binding in all countries having adhered to its statute. 
The decision of the court would in the course of time receive the 
authority flowing from its standing and the quality of its judges. 

It may be doubted whether in the field of private air law parties 
would frequently avail themselves of this opportunity. Under the 
present air law conventions persons who have a claim against an air- 
craft operator or an air carrier are granted the privilege of a favorable 
forum or of a choice of fora. They would have little advantage in sub- 
mitting their claim to an international court of arbitration, the pro- 
ceedings of which in ali probability would not be less if not more costly 
than the proceedings in an ordinary court of their choice. 

It is worth noting that the scheduled airlines associated in the Inter- 
national Air Transport Association have not yet made any use of the 
possibility offered to them under Article 33 of the Warsaw Convention. 
This article allows them as far as carriage of goods is concerned to insert 
in their Conditions of Carriage an arbitration clause, provided the 
place of arbitration would be situated in one of the countries of com- 
petent jurisdiction enumerated in Article 28 of the Convention.® 


INTERNATIONAL CouRT OF JUSTICE 


Instead of instituting a new Court for the purpose of uniform 
interpretation of international private law it 1s natural that the solu- 
tion of making use of the experience and authority of the International 
Court of Justice has also been advocated. This could be done in two 
different ways. Disputes as to interpretation of conventions can be 
submitted for decision by the Court, or an advisory opinion thereon 
can be requested from the Court. 

Clauses granting exclusive jurisdiction to the International Court 
of Justice (or to its forerunner the Permanent Court of International 
Justice) for the interpretation of private law conventions were adopted 
in 1928 (interpretation of the so-called Hague Treaties on international 
private law) !® and in 1948 (interpretation of the Berne Convention on 
copyrights) .'7_ Prewar attempts to adopt a similar provision for the 
interpretation of the Paris Convention on the protection of industrial 
property failed, largely due to the resistance by the United States which 
at that time was not a party to the Statute of the then Permanent Court 
of International Justice. 

Under article 36 paragraph 2 of the Statute of the International 
Court of Justice, the States parties to the Statute “may at any time 





15 The Conditions of Carriage established in 1938 by the prewar Interna- 
tional Air Traffic Association only contained a provision limiting the jurisdic- 
tion where actions could be brought. The present IATA conditions of carriage 
do not even contain such provision. 

16 Protocole pour reconnaitre 4 la Cour Permanente de Justice Interna- 
tionale la Compétence d’ interpréter les Conventions,” drawn up at The Hague 
Conference of 1928, signed by 17 continental states in 1931 and ratified by 
Belgium, Netherlands, Estland, Portugal, Norway, Denmark, Sweden and Fin- 
land. Cf. Gutzwiller in Annuaire Suisse de Droit International 1945 II, p. 71. 

17In the Brussels Conference of 1948 a new Article 27bis to this effect was 
inserted in The Berne Convention. Cf. G. Beguin in Annuaire Suisse de Droit 
International 1949 (VI) 289-292. 
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declare that they recognize as compulsory ipso facto and without special 
agreement, in relation to any other State accepting the same obligation, 
the jurisdiction of the Court in all legal disputes concerning the inter- 
pretation of a Treaty.” Nearly all states which have adhered to the 
Statute of the International Court of Justice have accepted the general 
jurisdiction of the Court under this provision!® which means that any 
disputes between these states concerning the interpretation of private 
air law treaties such as the Warsaw, Rome and Geneva Conventions, can 
already be submitted to the Court. 

In 1929 the International Law Institute, following proposals by 
its Reporter Mr. Strisower, adopted in New York a resolution by which 
it recommended that any dispute as to the interpretation of a treaty 
provision—which would pre-suppose that some interpretation had been 
given by the legislature or by a final court decision or by an administra- 
tive authority of some State—would be submitted for decision to the 
Permanent Court of International Justice. The Resolution went 
further than the compulsory jurisdiction clauses contained in the 
Hague Protocol and the Berne Convention, in that it recommended 
that the decision by the Court would bind all Contracting States, parties 
to the proposed convention.?® 

It seems doubtful to the highest degree whether any State will 
ever raise a formal dispute on a mere question of interpretation of 
private law conventions dealing with private interests. So far the op- 
portunity existing under the Hague Protocol of 1928, under article 27 
bis of the Berne Convention on copyrights and under article 36 of the 
Statute of the Court has never been used. The idea that some State 
party to the Warsaw Convention might sometime e.g. raise a dispute 
with Great Britain on the interpretation of article 1 of that Convention 
as adopted by the House of Lords and might submit that dispute to the 
International Court, is obviously sheer illusion. The principle of pro- 
moting uniform interpretation by accepting compulsory jurisdiction 
of the International Court of Justice may be theoretically correct, but 
in practice it simply does not work and therefore must be rejected as a 
suitable means to achieve the desired unification. 

If the proposal made at the Paris meeting of the ‘Warsaw Sub- 
Committee” concerning the interpretation by the International Court 
of Justice would have aimed at submitting questions of interpretation 
to the ordinary jurisdiction of the Court, the statement in the above 
cited footnote—“that such provision would have little, if any, value 
because it is unlikely that cases arising under this Convention would 
become the subject of a dispute between States’—would hold good. 
Actually, however, one of the main advantages of the suggested solu- 
tion was that by making use of the advisory jurisdiction, no formal 
disputes between states would be required. 





_ 18 Yearbook of the International Court of Justice 1950-51. Leyden, 1951, 
19 XXXV Annuaire (1929) II, 305. 
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THE Court's ADVISORY JURISDICTION 


This brings us to the real object of this article: the possibility of 
promoting uniform interpretation by way of advisory opinions of the 
International Court of Justice.”° From its birth the Court has possessed 
the powers to give advisory opinions. These powers were rooted in 
article 14 of the Covenant of the League of Nations stating that the 
Court may also give advisory opinions.*! When the Permanent Court 
of International Justice became the International Court of Justice it 
retained its advisory jurisdiction which now is based on article 96 of 
the Charter of the United Nations and on articles 65 to 68 of the Statute 
of the Court. One most important innovation, however, was adopted— 
not without discussion—at the instance of the United Kingdom dele- 
gates. Whereas under the old Statute of the Court advisory opinions 
could only be requested by the Council of the League of Nations, 
Article 96 of the United Nations Charter now provides that besides 
the General Assembly and the Security Council, the other organs of 
the United Nations and specialized agencies—which may at any time 
be so authorized by the General Assembly may also make use of the 
Court’s advisory jurisdiction.”? 


Nearly all of the specialized agencies have been granted such rights 
under the Agreements with the United Nations by which they were 
constituted as its specialized agencies. The Agreement with the Interna- 
tional Civil Aviation Organization which became effective on May 13, 
1947 by approval of the Assembly of ICAO”* contains the following 
provisions in its Article X: 


“(2) The General Assembly of the United Nations authorizes the 
ICAO to request advisory opinions of the International Court of 
Justice on legal questions arising within the scope of its activi- 
ties other than questions concerning the mutual relationships of 
the ICAO and the United Nations or other specialized agencies. 
“(3) Such request may be addressed to the Court by the Assembly 
or the Council of the ICAO. 





20 The use of advisory opinions by some International. Committee of legal 
experts has been suggested at various occasions in relation to the Berne Con- 
vention on Copyrights, i.a. by Griinebaum-Ballin in 1928 at the Rome Confer- 
ence for the revision of said Convention. Cf. Gidel l.c. (note la) at 266. 

21 The French text reads: “la Cour donnera,” which would seem to impose 
a duty on the Court to give advisory opinions when requested to do so. Cf. the 
Memorandum of 1922 by John B. Moore, Judge of the Court, published in Series 
= no. 2, Annex 58a (p. 888) of the Publications of the Permanent Court of 

ustice. 

22 Article 96 of the Charter reads: 

“1. The General Assembly or the Security Council may request the Inter- 
national Court of Justice to give an advisory opinion on any legal question. 

“2. Other organs of the United Nations and specialized agencies, which 
may at any time so authorized by the General Assembly, may also request 
advisory opinions of the Court on legal questions arising within the scope of 
their activities.” The British proposal and the subsequent discussions can be 
found in Vol. XII of the Documents of The United Nations Conference on Inter- 
national or at San Francisco 1945 (New York/London, 1945 etc.) 
pp. 88-90. See also on advisory jurisdiction vol. XIII passim. 


23 Cf. Article XXII of the Agreement. 
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“(4) When requesting the International Court of Justice to give 
an advisory opinion, the ICAO shall inform the Economic and 
Social Council of the request.’’24 

It would be difficult to maintain that promoting uniform in- 
terpretation of the private air law Conventions would not fall within 
the scope of the activities of ICAO. This means that ICAO is author- 
ized to request advisory opinions from the Court on any provisions 
of the Warsaw or other air law conventions which are subject to 
different interpretation. 

The organs of ICAO by which such requests are to be addressed 
to the Court are the Assembly and the Council. The question might 
be raised as to whether requesting advisory opinions of the Interna- 
tional Court would fall within the scope of the functions which the 
Chicago Convention has assigned to the Council. The enumeration of 
functions in articles 54 and 55 of said Conventions could not easily 
be construed to include such activity. However, it is submitted that by 
approving the Agreement with the United Nations which authorizes 
both Assembly and Council of ICAO to approach the International 
Court for advisory opinions, the Assembly of ICAO has utilized its 
power ‘‘to delegate to the Council the powers and authority necessary 
or desirable for the discharge of the duties of the Organization.” 

Thus with the existing legal apparatus, and without any new inter- 
national Convention or Agreement being required, it is possible already 
now to have advisory opinions from a legal body which possesses the 
greatest international authority in legal matters. 

It is true that the Courts will not be bound to follow the opinions 
of the International Court of Justice unless their own national legisla- 
tion would oblige them to do so. It is one of the essential differences 
between the ordinary jurisdiction of the Court and its advisory jurisdic- 
tion that the latter is not binding upon the States and therefore still 
less upon the national courts. If this difference has been denied or 
belittled by some authors*® it was with a view to the Court’s opinions 
relating to “disputes” (‘‘differends”’) as distinguished from ‘‘legal points” 
(“points”’) , a distinction having its roots in Article 14 of the Covenant. 
The Court itself during the first ten years of its activity has done much 
to reduce the distance between its advisory opinions and its judgments 
when dealing with actual disputes between States. In 1927 a Com- 
mission appointed by it to report on Article 31 of the Statute stated: 
“In reality where there are in fact contending parties, the difference 
between contentious cases and advisory cases is only nominal” (italics 
supplied) .?¢ 

24The full text of the Agreement can be found in the Yearbook of the 
United Nations 1946-47, pp. 741-745. 

25N. Politis in the Official Journal of The League of Nations, Special Suppl. 
nr. 65, p. 47. Cf. Ch. de Visscher in 26 Recueil des Cours de 1’ Académie de 
Droit International (1929) at 23-51. 

26 Permanent Court of International Justice. Series E. no. 4, p. 76. Cf. the 
dissenting opinion of Mr. Justice Krylov in the case of the interpretation of 


> Ae Treaties with Bulgaria, Hungary and Rumania. Reports I. C.J. 1950, 
at 2 
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Mr. Justice Hudson has warned against the assimilation of the 
ordinary and advisory jurisdiction. Speaking of a statement by Politis 
to that effect, he has written in a postwar article: ‘‘such statements are 
not harmless exaggerations; they may be positively mischievous in their 
influence both on the Court and on the popular appreciation of its 
contributions, Advisory opinions are precisely what they purport to 
be: they are advisory. Not legal advice in the ordinary sense, not views 
expressed by counsel for the guidance of clients, but pronouncements 
as to the law applicable in given situations formulated “after delibera- 
tion by the Court.’’?? 


Though the advisory opinions of the International Court of Justice 
consequently are not binding this does not mean that they do not have 
great authority. In his recent book on International Law Schwartzen- 
berg goes so far as to say that “for all practical purposes their value as 
persuasive authority must be considered as being equal to that of the 
Court’s judgments.”’** Even if one would hesitate to go that far, it is 
safe to agree with Goodrich and Hambro that the advisory opinions of 
the International Court of Justice “are not likely to be lightly dis- 
regarded;”’”® far less likely, in any case, than the judgment of a national 
court might be disregarded by the courts of other countries. Indeed, 
it is difficult to imagine a national court ignoring an advisory opinion of 
the International Court of Justice on the interpretation of some private 
air law convention, except where a contrary binding authority on the 
point would already happen to exist in that country. 

Great persuasive authority, but without a binding force which 
would be unpalatable to so many national sensibilities: it is submitted 
that more can not be achieved in the present stage of international 
development for the purpose of arriving as near as possible at uniform 
interpretation of the existing international rules for the unification of 
private air law. 


There should be no illusion that even this modest approach would 
not encounter strong opposition, which psychologically will have its 
roots in the inborn distrust of many lawyers of anything international 
in the field of private law. Even in so international a climate as that 
of private air law the sovereignty of the national state exercises a power 
on the minds which it has long since lost where interests are at stake 
affecting infinitely more deeply the sovereignty of the States. Only by 
mentioning the words “International Court’’ one is apt to create an 
atmosphere of hostility which—as it is difficult in the present time still 
to belittle the value of international approach—will shroud itself in 
so-called “realism.” It is not so long ago that the majority of men 





27M. O. Hudson, The Effect of Advisory Opinions of the World Court, 42 
American Journal of International Law (1948), 630. See also the very clear 
statement of the Court on its advisory jurisdiction in its advisory opinion of 
March 30, 1950 (see note 26) at 71. 

28G. Schwartzenberger International Law 2d ed. (London, 1949), II, 487. 

291. M. Goodrich and E. Hambro, Charter of the United Nations. (Boston, 
1949), 487. 
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found the idea of starting scheduled air services most unrealistic. How 
unrealistic does this kind of realism sound now! In aviation, more than 
anywhere else, today’s realism is the joke of tomorrow. This applies also 
to the legal aspects of aviation. 


PossIBLE OBJECTIONS 

If it is difficult to fight the psychological inhibitions working against 
international solutions such as the one proposed here, it is more easy 
to answer the practical objections which may be raised against it. 

The advisory jurisdiction itself has for a long time been a thorn 
in many American eyes. The opposition against it was lead by John 
Basset Moore, himself a judge of the Court, who has repeatedly argued 
that giving advisory opinion is contrary to the character of the judicial 
function.*® This thesis has been successfully refuted by Mr. Justice 
Hudson who has pointed to the numerous examples of advisory jurisdic- 
tion exercised by state courts including American and Canadian 
Courts.*? 

Nevertheless the objection was used’ in 1925 as one of the main 
arguments by the isolationists when fighting against the United States 
becoming a party to the Statute of the Permanent Court of Interna- 
tional Justice.8? Whatever one’s personal feelings may be on this sub- 
ject, it is clear that by signing the Charter of the United Nations or 
otherwise adhering to the Statute of the International Court of Justice 
the States have accepted the advisory jurisdiction of the Court to the 
same extent and under the same terms as they accepted its ordinary 
jurisdiction, and no local views or prejudices could any longer raise 
an obstacle against the use of either of these two activities of the Court 
whenever such use could be beneficial. 

The objection against the proposed procedure of requesting ad- 
visory opinions on the interpretation of private air law Conventions 
could be made more specific by pointing to the abstract nature of the 
questions involved which by supposition would not necessarily be the 
subject of an actual dispute between States. The question of whether 
abstract issues may be submitted to the Court for an advisory opinion 
has been frequently discussed.** In 1922 a proposal to add to the Rules 
of the Court a provision to the effect that the Court reserves the right 
to refrain from replying to questions which require an advisory opinion 





380 Cf. his Memorandum of 1922 in the Publications of the Permanent Court 
of International Justice, Series D, No. 2 Annex 58a (at p. 383), also 22 Colum- 
bia Law Review (1922) 507. Other opponents against the advisory jurisdiction 
of the Court are listed by Hudson in his course for the Académie de Droit 
International de la Haye (see following note) at p. 406. 

31 Les Avis Consultatifs de la Cour Permanente de Justice Internationale, 
8 Recueil des Cours de l’Académie de Droit International de la Haye (1925), 
341, 382-400. 

32D. F. Fleming, The United States and The World Court (New York, 
1945), 52-67. See also Ch. de Visscher in 26 Recueil des Cours de |’ Académie 
de Droit International (1929) at 66-73. 

38 Cf. M. O. Hudson, Permanent Court of International Justice 1926-1942 
(New York, 1943), 497. 
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on a theoretical case, was rejected.** Whatever the Court’s rights in 
this respect, it can hardly be denied that the interpretation of an 
international convention is an appropriate issue to be submitted to the 
Court since Article 36 of the Statute itself mentions as the first item 
in the so-called “facultative clause” the interpretation of a Treaty. 

Now it is clear that the character of a question of interpretation does 
not change if it is submitted to the Court in the form of a request for 
an advisory opinion instead of a formal dispute between two States.* 
Therefore, there can be no doubt that questions of interpretation of 
air law conventions fall within the advisory jurisdiction of the Court. 
This is confirmed by the past history of the Court’s activity. Of the 
27 advisory opinions delivered by the Court before the war 10 were 
not related to existing disputes between States.** 

If the above-quoted footnote to the Draft of a Revised “Warsaw 
Convention” gives a correct statement of the reason which prompted 
the ‘Warsaw Sub-Committee” not to insert in its Draft a provision 
dealing with the possibility of requesting advisory opinions of the 
International Court,*" it is submitted that that majority must have 
been laboring under a misconception as regards the character of 
advisory opinions. 

Another question which may be raised is whether the International 
Court of Justice is an appropriate court to consider problems of private 
law. At various occasions the importance of the Court’s activity in the 
field of private law has been stressed.5* It has even been said that 
where the Statute of the Court speaks of “general principles of law 
recognized by civilized nations” as one of the main rules of law to be 
applied,** the general principles of private law are among the most 
important of these general principles.*° Speaking more specifically of 
advisory opinions Schwartzenberger has stated that “the request for 
an advisory opinion need not be limited to a question of international 
law, but may turn upon an issue involving exclusively the interpreta- 
tion of municipal law.”* 





4 ps -‘erconees of the Permanent Court of Justice Series D, no. 2, at 161 
an . 

85 Cf. The broader statement by President Coolidge in his Annual Message 
to Congress of 1925: “Deciding the question involved upon issues submitted for 
an advisory opinion does not differ materially from deciding the question in- 
volved upon issues submitted by contending parties.” (Quoted by D. F. Fleming, 
in his note 32 cited work, at p. 55). 

86. M. Goodrich, Nature of the Advisory Opinions of the Permanent Court 
of International Justice. 32 American Journal of International Law (1938), 
788 at 744-745. 

87 The pertinent Fa wea reads: “The majority, however, considered that 
such a provision would have little, if any, value because it is unlikely that cases 
——, under this Convention would become the subject of disputes between 

tates.” 

88 A. Hammarskjéld, La Cour Permanent de Justice Internationale et le 
Droit Internationale Privé, in his collected essays jurisdiction internationale, 
(Leiden, 1938), 257-282; G. Ripert in 44 Recueil des Cours de 1’ Académie de 
Droit International de la Haye (1933) 565-664. 

89 Article 38, para. 1. sub c. 

40 Ripert (see note 38) at p. 579. 

41 International Law 2d ed. (London, 1949) II, 481. 
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It is interesting to note in this connection that the past career of 
many of the judges of the Court points to a thorough experience in 
matters of private law, either as judges or as professors of civil law or 
as authors of treatises on questions of private law. It would indeed be 
difficult to hold that the judges of the national courts would be in a 
better position or more able to construe the air law conventions than 
are the judges of the International Court, with their vast international 
experience, their unbiased state of mind, and with the excellent library 
of the Court and of the Peace Palace at their disposal, offering one of 
the most complete coJlections of comparative law. Some experiences 
with decisions of national courts construing the Warsaw Convention 
seem to prove at least that the ability of the national courts does not 
offer such safeguards against doubtful interpretations that an experi- 
ment with the International Court of Justice would not be warranted. 
As had been pointed out before, the jurisdiction of the Court for the 
interpretation of private law conventions has been accepted at various 
occasions by the States and nobody has ever denied the Court’s com- 
petence in this respect. 

Is there any danger — and this would be a more practical objection 
— that by submitting from time to time questions of interpretation of 
private air law conventions to the Court, the Court’s docket would be 
too heavily burdened? This question has been strongly denied by the 
Legal Advisor of the International Labour Office in his plea for a more 
liberal use of the advisory jurisdiction of the Court by the specialized 
agencies of the United Nations.‘? Fear for overburdening of the courts, 
moreover, is seldom a sound argument when the advancement of 
justice is involved. 

In order to alleviate the additional task which would be imposed 
upon the Court when the procedure here proposed were to be adopted, 
the Court might consider the possibility of applying Article 26 of the 
Statute. Under this Article ‘the Court may from time to time form 
one or more chambers, composed of three or more judges for dealing 
with particular categories of cases; for example, labor cases and cases 
relating to transport and communications.” 

It is true that in order to have an air law chamber functioning for 
the purpose here suggested, the Court would have to adopt an amend- 
ment to its present Rules which provide that advisory opinions are to 
be given by the full Court.‘ However, the Court is empowered to 

42C. W. Jenks, Status of International Organizations in Relation to the 


International Court of Justice 32 Transactions of the Grotius Society for 1946 
(1947), 1-42, at 16. 

én 48 Rule 84: “Advisory opinions shall be given after deliberation by the full 
ourt, etc.” 

(It is to be noted that the text offered in the publications of the Interna- 
tional Court of Justice Series D, no. 1 leaves out the word “full,” whereas the 
French text has retained the words “en séance pléniére”’). The requirement of a 
full court for advisory opinions was adopted in 1922 (Publications of the Per- 
manent Court of Justice, Series D, No. 2 at p. 98) not without some discussion 
(L.@. at p. 395). The requirement was defended by Mr. Justice D. Negulesco on 
hr ground that otherwise not all legal systems would be necessarily represented 

.c., at 476). 











436 JOURNAL OF AIR LAW AND COMMERCE 


change its own Rules at any time it deems fit.** It is believed that the 
creation of a Chamber on Air Law could be an important step forward 
in the international development of private air law. 

One real difficulty should yet be considered. There are still a 
number of States which are not party to the Statute of the International 
Court of Justice, but which have signed and ratified the Warsaw Con- 
vention.*® The list of States which are members of the International 
Civil Aviation Organization without having adhered to the Statute is 
even greater.*® Could these States reasonably be supposed to support a 
scheme, based on the assumed authority of a Court which they have 
not recognized?** 

Before giving an answer to this question two things should be kept 
in mind. In the first place it is the essence of the proposed procedure 
that no States will be bound by the advisory opinions of the Interna- 
tional Court; not the States which are party to the Statute, and still 
less the States which have not adhered to it. The opinions being ad- 
visory the States are free to grant them as much authority as they deem 
appropriate. 

In the second place the reason why States do or do not adhere to 
the Statute of the International Court is chiefly of a political character; 
it is largely due to the last war that a number of the States, party to 
the Warsaw or Chicago Convention, still have not yet adhered to the 
Statute of the International Court of Justice. The question of the 
uniform interpretation of private law conventions has little, if anything, 
to do with such political considerations. By agreeing to the Interna- 
tional Court of Justice playing some part in the uniform development 
of international private law, a State would not prejudice its position as 
to the Court’s jurisdiction with respect to the legal relations between 
States. 

Nevertheless the ““Warsaw Sub-Committee” which met in Paris 
in January 1952 feared that by inserting a reference to the International 
Court of Justice in its Draft the acceptability of the new text for those 
States which are not party to the Statute of the International Court of 
Justice might be endangered.** It was also pointed out that the pro- 
vision was not necessary in order to follow the suggested procedure. 
It is difficult to deny the strength of this argument. The sole purpose 
served by having an express reference to the International Court in 





44 Cf. Article 30 of the Statute. 

45 The following States having ratified the Warsaw Convention are not a 
party to the Statute of the International Court of Justice: Bulgaria, Germany, 
Hungary, Ireland, Italy, Portugal, Rumania and Spain. Neither are Austria 
and Japan which signed but did not ratify the Warsaw Convention. 

46 The following States listed in March 15, 1951 by the U. S. Department of 
State as parties to the Chicago Convention are not a party to the Statute of 
the Court: Austria, Ceylon, Finland, Ireland, Italy, Jordan, Portugal and Spain. 

47 The difficulty is more serious where the interpretation of a multilateral 
convention is subjected to the ordinary jurisdiction of the Court. Cf. Gidel 
(note 2) at 281-283. m 

48If the author’s personal recollections are correct this was the reason 
why the Sub-Committee decided not to adopt the proposed paragraph which 
would have referred to the advisory jurisdiction of the Court. 
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the Warsaw and other private law conventions would be to reinforce 
the influence of the Court’s advisory opinions on the uniform inter- 
pretation of private air law. It must be seriously doubted, indeed, 
whether this advantage would not be outweighed by the disadvantage 
of the new text becoming less acceptable to a number of States. 


Having dealt with the various objections which may be raised 
against the proposed procedure it is time to come now to a more posi- 
tive discussion of it. The following suggestions are made in a tentative 
way and are subject to modifications without the central idea being 


affected thereby. 


This central idea could be thus summarized: On the one hand 
there exists an undeniable need for uniform interpretation of the pri- 
vate law conventions in order to let them have a unifying effect which 
does not only exist on paper. On the other hand we possess already in 
the present stage of international development an apparatus consisting 
of (1) a standing committee of experts in air law representing the views 
of the different countries and legal systems as to problems of air law: 
the Legal Committee of ICAO; (2) an international body which is 
able to judge on the political, economic or technical questions involved 
in the interpretation of the private air law conventions; and finally 
(3) an international court of recognized authority. 


The international rules of law necessary to make use of this ap- 
paratus for the sake of promoting the desired uniform interpretation 
are also ready without any new agreement or convention being re- 
quired. Once admitted that advisory opinions by the International 
Court of Justice on private air law provisions which lend themselves 
to double interpretation would at least to a certain extent advance the 
uniform interpretation of such provisions, the conclusion seems in- 
escapable that the international bodies which are created “to promote 
the development of all aspects of international civil aeronautics” would 
fall short in their duties if they fail to make use of all means which 
are offered to them for the performance of this task. 


SELECTION OF QUESTIONS 


The first step to be taken would be for the Legal Committee of 
ICAO to consider—subject to approval by the Council—which questions 
of interpretation are appropriate to be submitted to the International 
Court of Justice for an advisory opinion. Not all problems discussed 
in textbooks or law reviews are of a nature that a request for an ad- 
visory opinion would be warranted. The International Court of Justice 
is not an academic institute and it should not be worried with theoreti- 
cal problems which either do not arise in practice or else do not offer 
an actual danger of multiple interpretation. “It is fortunate that the 
twelve requests for advisory opinions which so far have been made 
did not present an hypothetical or abstract character and were related 
to actual problems requiring an immediate and practical solution. The 
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Court has not been made the professor of the Council. No legal prob- 
lems of the future have been submitted to it, only current problems.’ 


The following questions deserve consideration when the Legal 
Committee will have to decide upon the conditions which are to be 
fulfilled in order that a problem of interpretation may be deemed 
appropriate for submission to the Court: 


1. Will it be necessary that there be disagreement between two or more 
states as to the correct interpretation of some provision of one of the private 
air law conventions? The answer, obviously should be “yes” in a sense that 
where there exists unanimous agreement, the presumed problem is not an 
actual “problem.’”’ However, the fact of all members of the Legal Committee 
being of one mind on a certain issue does not offer such general agreement 
as to insure uniform interpretation. In fact, where the unanimous opinion 
would go against the decision rendered by some national court, it would 
rather point to a great probability of future court decisions going against 
the one previously rendered. So much can be said, however, that where 
the unanimous opinion of the Legal Committee is in conformance with the 
only decision or decisions rendered on the point, if any, there is no reason 
for submitting the question to the International Court of Justice. 


2. Should it be a prerequisite that the questions to be submitted to the 
International Court must have been the subject of a judgment of some 
national Court? The problem is a difficult one. It certainly would be a 
gross simplification to say that the lack of a court decision proves that the 
question has no actual importance. This may be illustrated by an example 
taken from that most frequently applied air law convention, the Warsaw 
Convention. Article 22, which itself is among the most frequently invoked 
provisions of this Convention, limits the Carrier’s liability for lost or dam- 
aged baggage or freight to 250 French gold francs per kilogram. To my 
knowledge there does not yet exist one court decision as to how this rule 
has to be construed in case of partial loss or damage. Three answers are 


possible: 

(1) the limit should be calculated on the basis of the weight of the 
entire shipment (or all baggage carried under one baggage check 
respectively), or 

(2) the limit should be calculated on the basis of the weight of that 
piece of freight or baggage in which the loss or damage occured, or 

(3) the limit should be calculated on the basis of the weight of the lost 
or damaged article itself.5° 


It is evident that the amount of compensation will greatly depend upon the 
answer to be given to this question. There does not even seem to exist a 
uniform practice among the largest airlines. Here is clearly a situation 
where an advisory opinion of the International Court of Justice would be 





49 M. O. Hudson in 8 Recueil des Cours (1925), 341 at 409 (in French). 

50 The “Warsaw” Sub-Committee has chosen the second solution in its Draft 
of January 1952. Article 15, para. 4 of this Draft reads as follows: “For all 
claims arising from the loss of, eee to or delay of registered baggage or 
cargo, the liability of the carrier shall limited to a maximum sum represent- 


ing (250) francs per kilogram of the gross weight of such piece or pieces of the 
registered baggage or cargo as are actually lost, damaged or delayed; provided 
that, where the loss or damage of one piece of registered baggage or cargo affects 
the value of other pieces included in the same baggage check or airway bill, the 
gross weight of such pieces shall also be taken into account for determining 
the limits of liability.” 
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most useful in promoting uniform interpretation of a provision which is so 
vitally important to both the air carriers and their customers. 

It is, therefore, suggested that it would be unwise to exclude formally 
all issues which have not been the subject of a court decision. This does 
not mean, of course, that the Legal Committee should not be very careful 
in accepting questions for submission to the International Court which 
would not meet the “actuality test” of having been already the issue of 
some litigation. 

8. If, contrary to this suggestion, the foregoing question were to be 
answered in the affirmative (i.e., that there should exist already one or 
more judgments of national courts on the issue), another question arises: 
should the required judgment have to meet certain conditions e.g., that it 
was delivered by a Court of a Contracting State, or that it was a judgment 
of the highest court in the State, or that the judgment was final according 
to the law of the country where it was rendered. 

It is clear that the argument offered above against requiring some pre- 
vious judgment of a national court, applies more strongly if one would 
require moreover that such judgment should meet certain conditions. 

4. The most extreme condition would be to require two contradictory 
decisions rendered previously by two courts of Contracting States on the 
same question of interpretation. 

5. Should there be a limitation ratione materiae of the questions to be 
submitted to the Court? 


No general rule separating the important from the unimportant 
issues would seem possible except that preference should be given to 
the interpretation of such provisions which are more frequently applied. 
This means that questions of interpretation of the Warsaw Convention 
generally should have preference over questions of interpretation of 
the other private air law conventions. 


In view of the purpose of the proposed procedures which is not to 
get advisory opinions on specific cases but rather to promote the uni- 
form interpretation of provisions which lend themselves to various 
interpretations, no questions should be submitted to the Court which 
are so tied with the facts of each specific case that it would be asking 
the impossible to request an opinion in abstracto. This would exclude, 
for example, the request for an advisory opinion as to the meaning of 
“wilful misconduct” as used in Article 25 of the Warsaw Convention. 


General opponents of the system of advisory opinions might say 
that questions of interpretation of legal texts are always too closely con- 
nected with the facts to which they are to be applied that an opinion 
on a question of interpretation in abstracto can never be given. This 
absolute and rather dogmatic point of view is refuted by the facts. 
A few examples taken from the Warsaw Convention may suffice. The 
question of whether the words “High Contracting Party” in Article I 
of the Convention should be taken to include those Signatory States 
which did not ratify the Convention has nothing to do with the facts 
of the individual cases, nor has the question of how the limit of the 
carrier’s liability for lost or damaged baggage or freight should be com- 
puted under Article 22 of the Convention. 
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SUGGESTED PROCEDURE 


On the basis of the foregoing observations the following procedure 
is tentatively suggested. Either the Council of ICAO or any Member 
State may propose to the Legal Committee that a question of interpreta- 
tion be considered for submission to the International Court of Justice. 
Proposals of States which are party to one of the air law conventions 
without being a member of ICAO should be addressed to the Council. 


Any such proposals should be circularized well in advance of the 
meeting of the Legal Committee at which they will be discussed, so 
that the States will have sufficient time to send in their remarks and 
the Legal Bureau of ICAO will have time to prepare a comment. 
Discussion of all proposals made, if any, should be a standing item on 
the agenda of the Legal Committee. The normal rules of procedure 
of the Legal Committee should apply. This means that in order to be 
discussed the proposal should be supported by at least one other repre- 
sented State. 

At this stage the Legal Committee can do one of three things. It 
may reject the proposal, either because it holds the question involved 
to be not of a controversial nature, or because it finds that the question 
has no actual importance, or because the question is too much con- 
nected with the facts of the individual cases. If it rejects the proposal 
on the first ground, the Committee should clearly indicate its unani- 
mous opinion as to the correct interpretation of the provision con- 
cerned. If the proposal is not rejected, the Committee can at once 
decide that the Council will be asked to request an advisory opinion 
thereon. In this case it will appoint a person who on behalf of the 
Committee, and assisted by the Legal Bureau, will give such explana- 
tions as may be asked by the Council. 

Finally the Committee may decide that the question be referred 
first to a Reporter, who will investigate all aspects involved and who 
will report and advise on it at the following Session of the Legal Com- 
mittee. The Legal Committee can then take its final decision as to 
the desirability of submitting the question to the International Court 
of Justice. As has already been pointed out, the Legal Committee itself 
has no power to request advisory opinions of the Court. Such requests 
should be made by the Assembly or by the Council of ICAO. Obviously 
the Assembly is not an appropriate body to take a decision on the 
technical legal questions which would be involved. This does not mean 
that the Council could not find it desirable to have a decision of the 
Assembly as to the principle of requesting advisory opinions on these 
matters of interpretation. But once the Assembly has expressed its 
general agreement with the procedure, it should be left to the Council 
whether any specific request should be passed on to the Court. 

The Council will have to show the greatest restraint in exercising 
its discretionary powers in these matters. It is difficult to see how—the 
principle of the suggested procedure having been accepted—specific 
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questions of interpretation of the existing private air law conventions 
could be so complicated by political or economic aspects that the legal 
interest of uniform interpretation might be overshadowed thereby. 

The tentative character of the procedure as worked out above is 
once more emphasized. ‘The main reason for concluding these remarks 
by the outline of a procedure, is to make it very clear that by accepting 
the general idea advocated in this article, one would in no way make 
the International Court of Justice an academic forum for all kinds 
of theoretical legal questions. It would be the task of the Legal Com- 
mittee to prevent other problems of interpretation than those having 
an actual and practical interest, from going to the Court. 

It is respectfully submitted that the Legal Committee and the 
Council of ICAO should thoroughly consider the possibility of pro- 
moting uniform interpretation of international air law conventions, 
which has been discussed here. The importance of interpretation for 
the unification of air law cannot be overestimated. In fact it might be 
argued with good reasons that a clear and uniform interpretation of 
the existing Warsaw Convention is even of greater practical interest 
to civil aviation than the drafting of new conventions which takes so 
much of the present time of the Legal Committee. 


UNIFORM INTERPRETATION AND REVISION 


When Major K. M. Beaumont in his Report to the Legal Committee 
of February 28, 1951,5! stated his case for an entirely new convention 
on the air carrier’s liability to replace the present Warsaw Convention, 
he listed all points where in his opinion the present Convention is 
deficient, arguing that it would have no sense to introduce such a long 
list of amendments by way of a Protocol. 

It is interesting to note that the majority of points raised by him 
involve questions where the language of the Convention is ambiguous 
or at least open to more than one interpretation, all points, therefore, 
where a uniform interpretation established by a well advised Court 
of recognized authority would take away most of the need for revision. 
The Legal Committee has now already devoted two or three meetings 
and one meeting of a Sub-Committee to the revision of the Warsaw 
Convention, with other meetings still to follow. The practical results 
of this work—accepting an optimistic estimate—will not be seen before 
1960, when the new Convention, assuming that it will be adopted, may 
have been ratified by a sufficient number of States. There is no reason 
to be discouraged by this. Everybody familiar with international private 
law conventions knows that the mills of international legislation grind 
slowly. But if it is true that part of the deficiencies spotted by those who 
fight for a full scale revision could be cured in less time and with no 
risk of endangering wide acceptance of the Convention, it would be re- 
grettable if the Legal Committee and the Council of ICAO should fail 
to grasp the opportunity offered to them by the present state of interna- 


51ICAO Document LC/WD 317, 19-38-51. 
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tional organization, while pursuing its work on the drafting of a new 
Convention. It may bear repetition that such a new Convention in the 
course of time will show other deficiencies and ambiguities, probably 
even before it became effective. The need for uniform interpretation 
will remain. 

In a Resolution of November 14, 1947 the General Assembly of 
the United Nations “considering that it is a responsibility of the United 
Nations to encourage the progressive development of international 
law” and “that the International Court of Justice is the principal judi- 
cial organ of the United Nations,” has recommended “that organs of 
the United Nations and the specialized agencies should from time to 
time review the difficult and important points of law within the juris- 
diction of the International Court of Justice which have arisen in the 
course of their activities and involve questions of principle which it is 
desirable to have settled and should refer them to the International 
Court of Justice for an advisory opinion.’’®? 

It is true that some of the “considerations” of this Resolution seem 
to indicate that the General Assembly most probably was primarily 
thinking of questions of international public law, but the Recommenda- 
tion itself is worded in general terms and hardly allows a restrictive 
interpretation. It is suggested that this clear advice of the supreme 
organ of world cooperation should not be lightly set aside by those 
entrusted with international cooperation in the legal field. 





52 United Nations, General Assembly, Official Records of the Second Ses- 
sion, Resolutions, Doc. A/519, p. 103. 








INTERNATIONAL 


INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


CONVENTION ON DAMAGE CAUSED BY FOREIGN 
AIRCRAFT TO THIRD PARTIES ON THE SURFACE 


HIS Convention, the text of which is printed elsewhere in this issue, was 

completed at a diplomatic conference convened in Rome by ICAO in 
September 1952 and attended by delegations of experts or observers repre- 
senting 32 countries and seven international organizations. The aim of the 
convention was to establish a uniform set of regulations to govern the 
liability of international air carriers toward third parties on the surface 
so that both the wishes and legitimate interests of the carriers on one hand 
and the interests of the public on the other would be equitably balanced. The 
carrier is protected by this convention against the risk of incurring in one 
accident a total liability so great that it would be put out of business. The 
Convention sets a maximum liability figure for any single accident. In addi- 
tion a special limitation on the amount of his liability for personal injury 
or death of any one person is set. On the other hand an injured third party 
may sue in the courts of the place where the damage occurred—in certain 
cases proceeding directly against the insurer—and the operator is prevented 
from arguing that he committed no act of negligence. The third party 
is further assured of a set of liability limits designed to be sufficient to assure 
full recovery of damages in all normal cases. 

The Conference agreed that while the relationship between weight of 
the aircraft and the limit of liability should be proportional with the 
potential damage each could cause, small and medium aircraft may cause 
injury and death, as distinct from property damage, in somewhat greater 
proportion to their weights. Therefore the Conference agreed that the ratio 
of weight to liability limit may vary for different classes of aircraft but 
without abrupt changes throughout the scale of weights. 

Other provisions of the Convention permit states to require an overflying 
aircraft to carry a State certificate guarantying security to any damaged 
party; require all claims to be tried in one jurisdiction; and provide that a 
judgment in any one participating nation shall be enforeable in any other 
State party to the Convention. 

The States which have now signed the Convention are the following: 
Argentina, Belgium, Brazil, Denmark, Dominican Republic, Egypt, Spain, 
France, Israel, Italy, Liberia, Luxemburg, Mexico, Netherlands, Portugal, 
The Philippines, Switzerland, and Thailand. The Convention will come into 
effect when five signatories have deposited their instruments of ratification. 


SEVENTEENTH SESSION OF THE COUNCIL 


During the Seventeenth Session of the Council five major problems were 
the subject of extensive work. The Council decided to hold the seventh 
session of the ICAO Assembly in Brighton, England beginning on June 16, 
1953. This will be a full-scale session dealing with all phases of ICAO’s 
work, technical, economic and legal. The Council also asked Pakistan and 
India to continue their negotiations over Pakistan’s refusal to allow Indian 
aircraft to fly across its territories on the direct route from Kabul in 
Afghanistan. Following India’s protest to ICAO the Council asked both 
countries to attempt to reach a mutually satisfactory settlement and certain 
concessions have been offered by Pakistan. The Council referred the question 
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of financing an air traffic coordination center for the Eastern Mediterranean 
flight information region to the Committee on the Joint Support of Air 
Navigation Facilities and agreed to the continuation of planning for the 
establishing, staffing and operation of the center which will be located at 
Nicosia, Cyprus. Certain amendments to the International Standards and 
Recommended Practices (Annexes 1, 6, 8, 9 and 10 of the Chicago Conven- 
tion) were also approved. These deal with Personnel Licensing, Operation of 
Aircraft, Airworthiness, facilitation of International Air Transport and 
Telecommunications. The Council also voted to move the ICAO Far East 
and Pacific Office from Melbourne, Australia to a site on the Asiatic main- 
land closer to the center of activities of the area with which the office deals. 
Bangkok, Thailand was tentatively selected as the site pending the successful 
conclusion of negotiations with the Government of Thailand. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
EIGHTH ANNUAL GENERAL MEETING 


HE 8th Annual General Meeting of the International Air Transport 

Association was concluded at Geneva on September 19th, 1952, with a 
series of final resolutions which dealt largely with the preservation of the 
world-wide fares and rates structure erected by the IATA Traffic Confer- 
ences and with the role of smaller carriers in their affairs. 


Unilateral Government Action 


Alarmed by tendencies of governments in some parts of the world to 
secure by unilateral action a degree of local protection for some particular 
airline, region or route, the General Meeting urged governments in an 
unanimous resolution to “remedy a situation which is fraught with danger 
to international air transportation.” Asserting that the fundamental issue 
which faces international air transport is the “steady development of air 
transport in the interest alike of the public and the industry as a whole,” 
rather than the protection of any particular operator, the resolution said: 

“Most carriers are making plans for the purchase of quantities of new 
and highly expensive equipment involving tremendous capital outlay and 
it is feared that these local unilateral efforts may bring about a situation 
which will prevent steady development or the efficient use of that equipment 
in a year or two. 

“Measures of local protection will not, in the long run, do anything but 
harm to the short haul carriers whose interests IATA has at heart no less 
than those of long haul carriers.” It added: “There is a danger that such 
measures may lead to retaliatory action in other countries, a tendency which 
can only end in chaos.” 


The Role of Smaller Carriers 


Discussions of the role of the small carrier in IATA were underlined by 
several circumstances: by the facts that the host airline, Swissair, considers 
itself a small carrier, that its President, Dr. Berchtold, is now the President 
of the Association; and by the admission to membership in IATA just 
before the meeting began of five other small or “independent” companies, 
Union Aéromaritime de Transport, Transports Aériens Internationaux, Air 
Algérie, Garuda Indonesian Airways, and Malayan Airways. 

On behalf of smaller companies in IATA, the General Meeting endorsed 
an Executive Committee recommendation that the Traffic Conferences, which 
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deal with rates, fares and related matters, “could be more sympathetic to 
the point of view of the small carrier” by going further in allowing fare 
differentials for less modern equipment or less luxurious service. 

In acting to improve the geographic representation of the Executive 
Committee itself, the General Meeting also confirmed the nomination of 
five heads of small and medium-sized companies to the Committee. They are 
Lord Douglas of Kirtleside, British European Airways, and J. R. D. Tata, 
Air India International, for three years; Sir Leonard Isitt, Tasman Empire 
Airways (New Zealand) for two years; and Gregorio Obregon P., Avianca 
(Colombia), and Prince M. Pacelli, Linee Aeree Italiane, each for one year. 


Postal Matters 


In the wake of the June meeting of the Universal Postal Union Congress 
at Brussels, which reduced by one third the compensation to airlines for 
the conveyance of foreign airmail, the 8th Annual General Meeting acted to 
secure the benefit of the reduction for the public and to improve their own 
position in future dealings on postal matters. All members of the Association 
were asked to urge their governments to insure that the public will benefit 
from lower airmail carriage payments by reduction or abolition of surcharges 
or by increases in weight limits. 

The meeting deplored the fact that there was no actual negotiation 
between UPU and IATA before the Brussels Congress made its unilateral 
decisions. To make it possible for IATA actually to negotiate in these matters 
in the future, it requested that some members whose governments do not 
permit them to enter into binding Traffic Conference agreements relating 
to the carriage of foreign airmail should consider taking early steps to 
remedy this situation. 

In the meantime, all members were urged not to accept any of the new 
rates enacted at Brussels until they actually become effective, and to abstain 
from negotiating with foreign postal authorities on the basis of remuneration 
less than the UPU maximum rates. 


Facilitation 


Also enacted by the General Meeting were a series of resolutions directed 
toward easing documentary and procedural requirements for aircraft and 
passengers in international traffic. These urged upon governments the com- 
plete abolition of visas for tourists and in any case, the standardization of 
visas design for greater intelligibility; as well as the abolition of require- 
ments for security clearance or police certificates for passengers seeking to 
enter certain countries. 

Governments were also asked to drop demands for consular visas on 
cargo manifests and similar documents; to eliminate fines for minor and 
inadvertent irregularities in documents; and to support the full application 
of the revised World Health Organization International Sanitary Standards 
which came into effect October 1. 


In the closing hours of the week-long sessions, the organization elected 
Gordon R. McGregor, President of Trans-Canada Air Lines, to take office as 
President of IATA at the next General Meeting of IATA, to take place in 
Canada in the Fall of 1953. 


IATA TRAFFIC CONFERENCES — 1952-53 


In accordance with the mandate of the IATA Executive Committee, the 
Traffic Conferences met at Cannes in October and November to deal with 
fares and rates, conditions of carriage and agency and related matters for 
the entire year beginning next April 1. 
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Worldwide Tourist Service 


The most significant result of the Conferences was the decision of the 
airlines, still subject at the time of writing to necessary government ap- 
provals, to institute tourist class services within Europe and on major trunk 
routes throughout the world. These new tourist services will be introduced 
progressively as follows: 

April 1, 1953—within Europe and between Europe and the so-called 
Middle East gateways—Amman, Beirut, Cairo, Damascus, Haifa, Tel Aviv- 
Yafo and Nicosia. 

October 1, 1953—from Middle East points to India, Pakistan and Ceylon; 
and between Europe and South Africa, both direct and via the Middle East. 

April 1, 1954—extension to the Far East gateways of Hong Kong, Manila 
and Tokyo and across the Pacific from Asia and Australasia to San Francisco 
and Vancouver. 

These tourist services will then be linked with the tourist or “coach” 
services already in effect in North and South America and with the North 
Atlantic tourist services of IATA members which began operations in 
May, 1952. 

While actual discounts will vary as between routes, fares for tourist 
services on trunk routes will generally be about 20 to 25 per cent below first 
class fares. Fare levels for the Europe-Far East and Trans-Pacific services 
will not be determined until the 1953 Traffic Conferences which will be held 
in the Western Hemisphere next November. 

As a result of North Atlantic tourist service experience, the Conferences 
have also decided to permit the serving of simple and inexpensive meals on 
long distance tourist flights without extra charge, in order to eliminate the 
complications of selling meal tickets, but to adjust the fares accordingly. 
Thus, the basic one-way North Atlantic tourist fare between New York and 
London in the peak season will be increased $5 to a total of $275, while 
extra meal charges will be dropped. 


First Class and “B”’ Fares 


First class fares for the 1953 traffic year have been left unchanged in the 
Western Hemisphere, the Far East and over the Pacific, but there will be 
small increases on routes from Europe to the Near and Middle East, gen- 
erally coinciding with the introduction of tourist fares. 

In addition to the new tourist class, the Cannes agreements also provide 
for Class “B” fares at rates lower than tourist, for the most part in the 
Middle and Far East, for flights in less modern equipment. 

Cargo rates throughout the world will not be significantly changed dur- 
ing the period of the agreements, but a special meeting will be convened in 
February to discuss measures to develop additional traffic across the North 
Atlantic. 


Significance of the 1953 Fare Structure 


In announcing the Cannes Conferences results, the Chairman of the 
Composite sessions, Mr. Dennis H. Handover, asserted that the new schedule 
of tourist services represents “almost an economic revolution in air transport 
and a major accomplishment of international cooperation.” 

“This will mean that half the international airlines’ present fleet of 2,500 
aircraft will eventually be converted to ‘high density’ or tourist seating and 
that they will have at least 5,000,000 more seats to sell in 1953 than in 1952. 

The new fare structure makes it obvious that the international air trans- 
port industry is undergoing a fundamental change. We are shifting opera- 
tions from hand-made service to mass production transportation.” 

At the same time, the Conferences voted to pay a uniform rate of com- 
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mission to sales agents of seven per cent for sales of both first class and 
tourist space. In addition, an extra one half of one per cent will be paid to 
agents for passenger tickets of both types sold and entirely used within 
Europe. For tickets sold and used within certain parts of the Middle East 
and Africa, the airlines will continue to pay five per cent commission as in 
past years. The present rates of extra compensation will continue to be paid 
agents who develop and sell all-inclusive ‘“‘package”’ tours. 


CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT 
TO THIRD PARTIES ON THE SURFACE, SIGNED AT 
ROME ON OCTOBER 7, 1952. — Official English Text. 


HE STATES SIGNATORY to this Convention. 
MOVED by a desire to ensure adequate compensation for persons who 

suffer damage caused on the surface by foreign aircraft, while limiting in a 
reasonable manner the extent of the liabilities incurred for such damage 
in order not to hinder the development of international civil air transport, 
and also 

CONVINCED of the need for unifying to the greatest extent possible, 
through an international convention, the rules applying in the various 
countries of the world to the liabilities incurred for such damage, 

HAVE APPOINTED to such effect the undersigned Plenipotentiaries who, 
duly authorized, HAVE AGREED AS FOLLOWS: 


CHAPTER I — PRINCIPLES OF LIABILITY 
Article 1 


1. Any person who suffers damage on the surface shall, upon proof only that 
the damage was caused by an aircraft in flight or by any person or things 
falling therefrom, be entitled to compensation as provided by this Conven- 
tion. Nevertheless there shall be no right to compensation if the damage is 
not a direct consequence of the incident giving rise thereto, or if the damage 
results from the mere fact of passage of the aircraft through the airspace 
in conformity with existing air traffic regulations. 

2. For the purpose of this Convention, an aircraft is considered to be in 
flight from the moment when power is applied for the purpose of actual 
take-off until the moment when the landing run ends. In the case of an 
aircraft lighter than air, the expression “in flight’? relates to the period 
from the moment when it becomes detached from the surface until it becomes 
again attached thereto. 


Article 2 


1. The liability for compensation contemplated by Article 1 of this Conven- 
tion shall attach to the operator of the aircraft. 
2. (a) For the purpose of this Convention the term “operator” shall mean 
the person who was making use of the aircraft at the time the damage was 
caused, provided that if control of the navigation of the aircraft was retained 
by the person from whom the right to make use of the aircraft was derived, 
whether directly or indirectly, that person shall be considered the operator. 
(6) A person shall be considered to be making use of an aircraft when 
he is using it personally or when his servants or agents are using the air- 
craft in the course of their employment, whether or not within the scope 
of their authority. 
3. The registered owner of the aircraft shall be presumed to be the operator 
and shall be liable as such unless, in the proceedings for the determination 
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of his liability, he proves that some other person was the operator and, in 
so far as legal procedures permit, takes appropriate measures to make that 
other person a party in the proceedings. 


Article 3 


If the person who was the operator at the time the damage was caused 
had not the exclusive right to use the aircraft for a period of more than 
fourteen days, dating from the moment when the right to use commenced, 
the person from whom such right was derived shall be liable jointly and 
severally with the operator, each of them being bound under the provisions 
and within the limits of liability of this Convention. 


Article 4 


If a person makes use of an aircraft without the consent of the person 
entitled to its navigational control, the latter, unless he proves that he has 
exercised due care to prevent such use, shall be jointly and severally liable 
with the unlawful user for damage giving a right to compensation under 
Article 1, each of them being bound under the provisions and within the 
limits of liability of this Convention. 


Article 5 


Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable if the damage is the direct consequence of 
armed conflict or civil disturbance, or if such person has been deprived of 
the use of the aircraft by act of public authority. 


Article 6 


1. Any person who would otherwise be liable under the provisions of this 
Convention shall not be liable for damage if he proves that the damage was 
caused solely through the negligence or other wrongful act or omission of the 
person who suffers the damage or of the latter’s servants or agents. If the 
person liable proves that the damage was contributed to by the negligence 
or other wrongful act or omission of the person who suffers the damage, or 
of his servants or agents, the compensation shall be reduced to the extent to 
which such negligence or wrongful act or omission contributed to the 
damage. Nevertheless there shall be no such exoneration or reduction if, in 
the case of the negligence or other wrongful act or omission of a servant or 
agent, the person who suffers the damage proves that his servant or agent 
was acting outside the scope of his authority. 

2. When an action is brought by one person to recover damages arising from 
the death or injury of another person, the negligence or other wrongful 
act or omission of such other person, or of his servants or agents, shall also 
have the effect provided in the preceding paragraph. 


Article 7 


When two or more aircraft have collided or interfered with each other in 
flight and damage for which a right to compensation as contemplated in 
Article 1 results, or when two or more aircraft have jointly caused such 
damage, each of the aircraft concerned shall be considered to have caused 
the damage and the operator of each aircraft shall be liable, each of them 
being bound under the provisions and within the limits of liability of 
this Convention. 

Article 8 


The person referred to in paragraph 3 of Article 2 and in Articles 3 and 
4 shall be entitled to all defences which are available to an operator under 
the provisions of this Convention. 
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Article 9 


Neither the operator, the owner, any person liable under Article 3 or 
Article 4, nor their respective servants or agents, shall be liable for damage 
on the surface caused by an aircraft in flight or any person or thing falling 
therefrom otherwise than as expressly provided in this Convention. This 
rule shall not apply to any such person who is guilty of a deliberate act or 
omission done with intent to cause damage. 


Article 10 


Nothing in this Convention shall prejudice the question whether a person 
liab!e for damage in accordance with its provisions has a right of recourse 
against any other person. 


CHAPTER II — EXTENT OF LIABILITY 
Article 11 


1. Subject to the provisions of Article 12, the liability for damage giving a 
right to compensation under Article 1, for each aircraft and incident, in 
respect of all persons liable under this Convention, shall not exceed!: 


(a) 500000 francs for aircraft weighing 1000 kilogrammes or less; 

(b) 500000 francs plus 400 francs per kilogramme over 1000 kilo- 
grammes for aircraft weighing more than 1000 but not exceeding 6000 
kilogrammes ; 

(c) 2500000 francs plus 250 francs per kilogramme over 6000 kilo- 
grammes for aircraft weighing more than 6000 but not exceeding 20 000 
kilogrammes; 

(d) 6000 000 francs plus 150 francs per kilogramme over 20 000 kilo- 
grammes for aircraft weighing more than 20000 but not exceeding 50 000 
kilogrammes; 

(e) 10500000 francs plus 100 francs per kilogramme over 50000 kilo- 
grammes for aircraft weighing more than 50000 kilogrammes. 

2. The liability in respect of loss of life or personal injury shall not exceed 
500 000 francs per person killed or injured.” 

3. “Weight” means the maximum weight of the aircraft authorized by the 
certificate of airworthiness for take-off, excluding the effect of lifting gas 
when used. 

4, The sums mentioned in francs in this Article refer to a currency unit 
consisting of 6514 milligrammes of gold of millesimal fineness 900. These 
sums may be converted into national currencies in round figures. Conversion 
of the sums into national currencies other than gold shall, in case of judicial 
proceedings, be made according to the gold value of such currencies at the 
date of the judgment, or, in cases covered by Article 14, at the date of the 
allocation. 





1 The limits of liability convert to U.S. dollars at the present rate of exchange 
for the French gold francs specified in the Convention, and to pounds as follows: 
(a) $33,162.50 for aircraft weighing 2,204.6 pounds or less; 
(b) $33,162.50 plus $11.89 per pound over 2,204.6 pounds for aircraft weigh- 
ing more than 2,204.6 but not exceeding 13,227.6 pounds; 
(c) $165,812.50 plus $7.50 per pound over 13,227.6 pounds for aircraft 
weighing more than 13,227.6 pounds but not exceeding 44,092 pounds; 
(d) $397,950 plus $4.50 per pound over 44,092 pounds for aircraft weighing 
over 44,092 pounds but not exceeding 110,230 pounds; 
(e) $693,000 plus $3.00 per pound over 110,230 pounds for aircraft weigh- 
ing more than 110,230 pounds. 
2 The liability in zoepect of loss of life or personal injury shall not exceed 
$33,162.50 per person killed or injured. 
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Article 12 

1. If the person who suffers damage proves that it was caused by a deliberate 
act or omission of the operator, his servants or agents, done with intent to 
cause damage, the liability of the operator shall be unlimited; provided that 
in the case of such act or omission of such servant or agent, it is also proved 
that he was acting in the course of his employment and within the scope 
of his authority. 

2. If a person wrongfully takes and makes use of an aircraft without the 
consent of the person entitled to use it, his liability shall be unlimited. 


Article 13 


1. Whenever, under the provisions of Article 3 or Article 4, two or more 
persons are liable for damage, or a registered owner who was not the oper- 
ator is made liable as such as provided in paragraph 3 of Article 2, the 
persons who suffer damage shall not be entitled to total compensation greater 
than the highest indemnity which may be awarded under the provisions of 
this Convention against any one of the persons liable. 

2. When the provisions of Article 7 are applicable, the person who suffers 
the damage shall be entitled to be compensated up to the aggregate of the 
limits applicable with respect to each of the aircraft involved, but no oper- 
ator shall be liable for a sum in excess of the limit applicable to his aircraft 
unless his liability is unlimited under the terms of Article 12. 


Artice 14 


If the total amount of the claims established exceeds the limit of liability 
applicable under the provisions of this Convention, the following rules shall 
apply, taking into account the provisions of paragraph 2 of Article 11: 

(a) If the claims are exclusively in respect of loss of life or personal 
injury or exclusively in respect of damage to property, such claims shall be 
reduced in proportion to their respective amounts. 

(b) If the claims are both in respect of loss of life or personal injury 
and in respect of damage to property, one half of the total sum distributable 
shall be appropriated preferentially to meet claims in respect of loss of life 
and personal injury and, if insufficient, shall be distributed proportionately 
between the claims concerned. The remainder of the total sum distributable 
shall be distributed proportionately among the claims in respect of damage 
to property and the portion not already covered of the claims in respect of 
loss of life and personal injury. 


CHAPTER III — SECURITY FOR OPERATOR’S LIABILITY 
Article 15 


1. Any Contracting State may require that the operator of an aircraft 
registered in another Contracting State shall be insured in respect of his 
liability for damage sustained in its territory for which a right to compensa- 
tion exists under Article 1 by means of insurance up to the limits applicable 
according to the provisions of Article 11. 
2. (a) The insurance shall be accepted as satisfactory if it conforms to the 
provisions of this Convention and has been effected by an insurer authorised 
to effect such insurance under the laws of the State where the aircraft is 
registered or of the State where the insurer has his residence or principal 
place of business, and whose financial responsibility has been verified by 
either of those States. 

(b) If insurance has been required by any State under paragraph 1 of 
this Article, and a final judgment in that State is not satisfied by payment 
- in the currency of that State, any Contracting State may refuse to accept 
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the insurer as financially responsible until such payment, if demanded, has 
been made. 

3. Notwithstanding the last preceding paragraph the State overflown may 
refuse to accept as satisfactory insurance effected by an insurer who is not 
authorised for that purpose in a contracting State. 

4. Instead of insurance, any of the following securities shall be deemed 
satisfactory if the security conforms to Article 17: 

(a) acash deposit in a depository maintained by the Contracting State 
where the aircraft is registered or with a bank authorised to act as a de- 
pository by that State; 

b) a guarantee given by a bank authorised to do so by the Contracting 
State where the aircraft is registered, and whose financial responsibility 
has been verified by that State; 

(c) a guarantee given by the contracting State where the aircraft is 
registered, if that State undertakes that it will not claim immunity from 
suit in respect of that guarantee. 

5. Subject to paragraph 6 of this Article, the State overflown may also 
require that the aircraft shall carry a certificate issued by the insurer certify- 
ing that insurance has been effected in accordance with the provisions of 
this Convention, and specifying the person or persons whose liability is 
secured thereby, together with a certificate or endorsement issued by the 
appropriate authority in the State where the aircraft is registered or in 
the State where the insurer has his residence or principal place of business 
certifying the financial responsibility of the insurer. If other security is 
furnished in accordance with the provisions of paragraph 4 of this Article, 
a certificate to that effect shall be issued by the appropriate authority in the 
State where the aircraft is registered. 

6. The certificate referred to in paragraph 5 of this Article need not be 
carried in the aircraft if a certified copy has been filed with the appropriate 
authority designated by the State overflown or, if the International Civil 
Aviation Organization agrees, with that Organization, which shall furnish a 
copy of the certificate to each contracting State. 

7. (a) Where the State overflown has reasonable grounds for doubting 
the financial responsibility of the insurer, or of the bank which issues a 
guarantee under paragraph 4 of this Article, that State may request addi- 
tional evidence of financial responsibility, and if any question arises as to 
the adequacy of that evidence the dispute affecting the States concerned 
shall, at the request of one of those States, be submitted to an arbitral 
tribunal which shall be either the Council of the International Civil Aviation 
Organization or a person or body mutually agreed by the parties. 

(b) Until this tribunal has given its decision the insurance or guarantee 
shall be considered provisionally valid by the State overflown. 

8. Any requirements imposed in accordance with this Article shall be 
notified to the Secretary General of the International Civil Aviation Organi- 
zation who shall inform each contracting State thereof. 

9. For the purpose of this Article, the term “insurer” includes a group of 
insurers, and for the purpose of paragraph 5 of this Article, the phrase 
“appropriate authority in a State” includes the appropriate authority in the 
highest political subdivision thereof which regulates the conduct of business 
by the insurer. 


Article 16 


1. The insurer or other person providing security required under Article 15 
for the liability of the operator may, in addition to the defences available 
to the operator, and the defence of forgery, set up only the following defences 
against claims based on the application of this Convention: 
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(a) that the damage occurred after the security ceased to be effective. 
However, if the security expires during a flight, it shall be continued in force 
until the next landing specified in the flight plan, but no longer than twenty- 
four hours; and if the security ceases to be effective for any reason other 
than the expiration of its term, or a change of operator, it shall be continued 
until fifteen days after notification to the appropriate authority of the State 
which certifies the financial responsibility of the insurer or the guarantor 
that the security has ceased to be effective, or until effective withdrawal of 
the certificate of the insurer or the certificate of guarantee if such a cer- 
tificate has been required under paragraph 5 of Article 15, whichever is 
the earlier; 

(b) that the damage occurred outside the territorial limits provided 
for by the security, unless flight outside of such limits was caused by force 
majeure, assistance justified by the circumstances, or an error in piloting, 
operation or navigation. 

2. The State which has issued or endorsed a certificate pursuant to para- 
graph 5 of Article 15 shall notify the termination or cessation, otherwise 
than by the expiration of its term, of the insurance or other security to the 
interested contracting States as soon as possible. 

3. Where a certificate of insurance or other security is required under para- 
graph 5 of Article 15 and the operator is changed during the period of the 
validity of the security, the security shall apply to the liability, under this 
Convention of the new operator, unless he is already covered by other insur- 
ance or security or is an unlawful user, but not beyond fifteen days from 
the time when the insurer or guarantor notifies the appropriate authority 
of the State where the certificate was issued that the security has become 
ineffective or until the effective withdrawal of the certificate of the insurer 
if such a certificate has been required under paragraph 5 of Article 15, 
whichever is the shorter period. 

4. The continuation in force of the security under the provisions of para- 
graph 1 of this Article shall apply only for the benefit of the person suffer- 
ing damage. 

5. Without prejudice to any right of direct action which he may have under 
the law governing the contract of insurance or guarantee, the person suffer- 
ing damage may bring a direct action against the insurer or guarantor only 
in the following cases: 

(a) where the security is continued in force under the provisions of para- 
graph 1(a) and (b) of this Article; 

(b) the bankruptcy of the operator. 

6. Excepting the defences specified in paragraph 1 of this Article, the 
insurer or other person providing security may not, with respect to direct 
actions brought by the person suffering damage based upon application of 
this Convention, avail himself of any grounds of nullity or any right of 
retroactive cancellation. 

7. The provisions of this Article shall not prejudice the question whether 
the insurer or guarantor has a right of recourse against any other person. 


Article 17 


1. If security is furnished in accordance with paragraph 4 of Article 15, 
it shall be specifically and preferentially assigned to payment of claims under 
the provisions of this Convention. 

2. The security shall be deemed sufficient if, in the case of an operator of 
one aircraft, it is for an amount equal to the limit applicable according to 
the provisions of Article 11, and in the case of an operator of several aircraft, 
if it is for an amount not less than the aggregate of the limits of liability 
applicable to the two aircraft subject to the highest limits. 
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3. As soon as notice of a claim has been given to the operator, the amount 
of the security shall be increased up to a total sum equivalent to the 
aggregate of: 

(a) the amount of the security then required by paragraph 2 of this 
Article, and 

(b) the amount of the claim not exceeding the applicable limit of 
liability. 

This increased security shall be maintained until every claim has been 
disposed of. 


Article 18 


Any sums due to an operator from an insurer shall be exempt from 
seizure and execution by creditors of the operator until claims of third 
parties under this Convention have been satisfied. 


CHAPTER IV — RULES OF PROCEDURE AND LIMITATION OF ACTIONS 
Article 19 


If a claimant has not brought an action to enforce his claim or if notifica- 
tion of such claim has not been given to the operator within a period of six 
months from the date of the incident which gave rise to the damage, the 
claimant shall only be entitled to compensation out of the amount for which 
the operator remains liable after all claims made within that period have 
been met in full. 


Article 20 


1. Actions under the provisions of this Convention may be brought only 
before the courts of the Contracting State where the damage occurred. 
Nevertheless, by agreement between any one or more claimants and any one 
or more defendants, such claimants may take action before the courts of any 
other Contracting State, but no such proceedings shall have the effect of 
prejudicing in any way the rights of persons who bring actions in the State 
where the damage occurred. The parties may also agree to submit disputes 
to arbitration in any Contracting State. 

2. Each Contracting State shall take all necessary measures to ensure that 
the defendant and all other parties interested are notified of any proceedings 
concerning them and have a fair and adequate opportunity to defend their 
interests. 

8. Each Contracting State shall so far as possible ensure that all actions 
arising from a single incident and brought in accordance with paragraph 1 
of this Article are consolidated for disposal in a single proceeding before 
the same court. 

4. Where any final judgment, including a judgment by default, is pro- 
nounced by a court competent in conformity with this Convention, on which 
execution can be issued according to the procedural law of that court, the 
judgment shall be enforceable upon compliance with the formalities pre- 
scribed by the laws of the Contracting State, or of any territory, State or 
province thereof, where execution is applied for: 

(a) in the Contracting State where the judgment debtor has his residence 
or principal place of business or, 

(b) if the assets available in that State and in the State where the 
judgment was pronounced are insufficient to satisfy the judgment, in any 
other Contracting State where the judgment debtor has assets. 

5. Notwithstanding the provisions of paragraph 4 of this Article, the court 
to which application is made for execution may refuse to issue execution if 
it is proved that any of the following circumstances exist: 
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(a) the judgment was given by default and the defendant did not acquire 
knowledge of the proceedings in sufficient time to act upon it; 

(6) the defendant was not given a fair and adequate opportunity to 
defend his interests; 

(c) the judgment is in respect of a cause of action which had already, 
as between the same parties, formed the subject of a judgment or an arbitral 
award which, under the law of the State where execution is sought, is 
recognized as final and conclusive; 

(d) the judgment has been obtained by fraud of any of the parties; 

(e) the right to enforce the judgment is not vested in the person by 
whom the application for execution is made. 

6. The merits of the case may not be reopened in proceedings for execution 
under paragraph 4 of this Article. 

7. The court to which application for execution is made may also refuse to 
issue execution if the judgment concerned is contrary to the public policy 
of the State in which execution is requested. 

8. If, in proceedings brought according to paragraph 4 of this Article, 
execution of any judgment is refused on any of the grounds referred to in 
sub-paragraphs (a), (b) or (d) of paragraph 5 or paragraph 7 of this Article, 
the claimant shall be entitled to bring a new action before the courts of the 
State where execution has been refused. The judgment rendered in such new 
action may not result in the total compensation awarded exceeding the 
limits applicable under the provisions of this Convention. In such new action 
the previous judgment shall be a defence only to the extent to which it has 
been satisfied. The previous judgment shall cease to be enforceable as soon 
as the new action has been started. 

The right to bring a new action under this paragraph shall, notwith- 
standing the provisions of Article 21, be subject to a period of limitation of 
one year from the date on which the claimant has received notification of 
the refusal to execute the judgment. 

9. Notwithstanding the provisions of paragraph 4 of this Article, the court 
to which application for execution is made shall refuse execution of any 
judgment rendered by a court of a State other than that in which the damage 
occurred until all the judgments rendered in that State have been satisfied. 

The court applied to shall also refuse to issue execution until final judg- 
ment has been given on all actions filed in the State where the damage 
occurred by those persons who have complied with the time limit referred to 
in Article 19, if the judgment debtor proves that the total amount of com- 
pensation which might be awarded by such judgments might exceed the 
applicable limit of liability under the provisions of this Convention. 

Similarly such court shall not grant execution when, in the case of actions 
brought in the State where the damage occurred by those persons who have 
complied with the time limit referred to in Article 19, the aggregate of the 
judgments exceeds the applicable limit of liability, until such judgments have 
been reduced in accordance with Article 14. 

10. Where a judgment is rendered enforceable under this Article, payment 
of costs recoverable under the judgment shall also be enforceable. Neverthe- 
less the court applied to for execution may, on the application of the judg- 
ment debtor, limit the amount of such costs to a sum equal to ten per centum 
of the amount for which the judgment is rendered enforceable. The limits of 
liability prescribed by this Convention shall be exclusive of costs. 

11. Interest not exceeding four per centum per annum may be allowed on 
the judgment debt from the date of the judgment in respect of which 
execution is granted. 

12. An application for execution of a judgment to en paragraph 4 of 
this Article applies must be made within five years from the date when 
such judgment became final, 
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Article 21 


1. Actions under this Convention shall be subject to a period of limitation 
of two years from the date of the incident which caused the damage. 

2. The grounds for suspension or interruption of the period referred to 
in paragraph 1 of this Article shall be determined by the law of the court 
trying the action; but in any case the right to institute an action shall be 
extinguished on the expiration of three years from the date of the incident 
which caused the damage. 


Article 22 


In the event of the death of the person liable, an action in respect of 
liability under the provisions of this Convention shall lie against those legally 
responsible for his obligations. 


CHAPTER V — APPLICATION OF THE CONVENTION AND GENERAL PROVISIONS 


Article 23 


1. This Convention applies to damage contemplated in Article 1 caused in 
the territory of a Contracting State by an aircraft registered in the territory 
of another Contracting State. 

2. For the purpose of this Convention a ship or aircraft on the high seas 
shall be regarded as part of the territory of the State in which it is 
registered. 


Article 24 


This Convention shall not apply to damage caused to an aircraft in 
flight, or to persons or goods on board such aircraft. 


Article 25 


This Convention shall not apply to damage on the surface if liability for 
such damage is regulated either by a contract between the person who suffers 
such damage and the operator or the person entitled to use the aircraft at 
the time the damage occurred, or by the law relating to workmen’s compensa- 
tion applicable to a contract of employment between such persons. 


Article 26 


This Convention shall not apply to damage caused by military, customs 
or police aircraft. 


Article 27 


Contracting States will, as far as possible, facilitate payment of com- 
pensation under the provisions of this Convention in the currency of the 
State where the damage occurred. 


Article 28 


If legislative measures are necessary in any Contracting State to give 
effect to this Convention, the Secretary General of the International Civil 
Aviation Organization shall be informed forthwith of the measures so taken. 


Article 29 


As between Contracting State which have also ratified the International 
Convention for the Unification of Certain Rules relating to Damage caused 
by Aircraft to Third Parties on the Surface opened for signature at Rome 
on the 29 May 1933, the present Convention upon its entry into force shall 
supersede the said Convention of Rome. 








456 JOURNAL OF AIR LAW AND COMMERCE 


Article 30 


For the purposes of this Convention: 

—‘“Person” means any natural or legal person, including a State. 

—“Contracting State” means any State which has ratified or adhered to 
this Convention and whose denunciation thereof has not become effective. 

—“Territory of a State” means the metropolitan territory of a State and 
all territories for the foreign relations of which that State is responsible, 
subject to the provisions of Article 36. 


CHAPTER VI — FINAL PROVISIONS 
Article 31 


This Convention shall remain open for signature on behalf of any State 
until it comes into force in accordance with the provisions of Article 38. 


Article 32 


1. This Convention shall be subject to ratification by the signatory States. 
2. The instruments of ratification shall be deposited with the International 
Civil Aviation Organization. 


Article 33 


1. As soon as five of the signatory States have deposited their instruments 
of ratification of this Convention, it shall come into force between them on 
the ninetieth day after the date of the deposit of the fifth instrument of 
ratification. It shall come into force, for each State which deposits its in- 
strument of ratification after that date, on the ninetieth day after the deposit 
of its instrument of ratification. 

2. As soon as this Convention comes into force, it shall be registered with 
the United Nations by the Secretary General of the International Civil 


Aviation Organization. 
Article 34 


1. This Convention shall, after it has come into force, be open for adherence 
by any non-signatory State. 

2. The adherence of a State shall be effected by the deposit of an instrument 
of adherence with the International Civil Organization and shall take effect 
as from the ninetieth day after the date of the deposit. 


Article 35 


1. Any Contracting State may denounce this Convention by notification of 
denunciation to the International Civil Aviation Organization. 

2. Denunciation shall take effect six months after the date of receipt by 
the International Civil Aviation Organization of the notification of denuncia- 
tion; nevertheless, in respect of damage contemplated in Article 1 arising 
from an incident which occurred before the expiration of the six months 
period, the Convention shall continue to apply as if the denunciation had 
not been made. 


Article 36 


1. This Convention shall apply to all territories for the foreign relations 
of which a Contracting State is responsible, with the exception of territories 
in respect of which a declaration has been made in accordance with para- 
graph 2 of this Article or paragraph 3 of Article 37. 

2. Any State may at the time of deposit of its instrument of ratification 
or adherence, declare that its acceptance of this Convention does not apply to 
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any one or more of the territories for the foreign relations of which such 
State is responsible. 

8. Any Contracting State may subsequently, by notification to the Interna- 
tional Civil Aviation Organization, extend the application of this Convention 
to any or all of the territories regarding which it has made a declaration in 
accordance with paragraph 2 of this Article or paragraph 3 of Article 37. 
The notification shall take effect as from the ninetieth day after its receipt 
by the Organization. 


4. Any Contracting State may denounce this Convention, in accordance with 
the provisions of Article 35, separately for any or all of the territories for 
the foreign relations of which such State is responsible. 


Article 37 


1. When the whole or part of the territory of a Contracting State is trans- 
ferred to a non-contracting State, this Convention shall cease to apply to the 
territory so transferred, as from the date of the transfer. 

2. When part of the territory of a Contracting State becomes an independent 
State responsible for its own foreign relations, this Convention shall cease 
to apply to the territory which becomes an independent State, as from the 
date on which it becomes independent. 

3. When the whole or part of the territory of another State is transferred 
to a Contracting State, the Convention shall apply to the territory so trans- 
ferred as from the date of the transfer; provided that, if the territory 
transferred does not become part of the metropolitan territory of the Con- 
tracting State concerned, that Contracting State may, before or at the time 
of the transfer, declare by notification to the International Civil Aviation 
Organization that the Convention shall not apply to the territory transferred 
unless a notification is made under paragraph 3 of Article 36. 


Article 38 


The Secretary General of the International Civil Aviation Organization 
shall give notice to all signatory and adhering States and to all states mem- 
bers of the Organization or of the United Nations: 

(a) of the deposit of any instrument of ratification or adherence and 
the date thereof, within thirty days from the date of the deposit, and 

(b) of the receipt of any denunciation or of any declaration or notifica- 
tion made under Article 36 or 37 and the date thereof, within thirty days 
from the date of the receipt. 

The Secretary General of the Organization shall also notify these States 
of the date on which the Convention comes into force in accordance with 
paragraph 1 of Article 33. 


Article 39 


No reservations may be made to this Convention. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been 
duly authorised, have signed this Convention. 

DONE at Rome on the seventh day of the month of October of the year 
One Thousand Nine Hundred and Fifty Two in the English, French and 
Spanish languages, each text being of equal authenticity. 

This Convention shall be deposited with the International Civil Aviation 
Organization where, in accordance with Article 31, it shall remain open for 
signature, and the Secretary General of the Organization shall send certified 
copies thereof to all signatory and adhering States and to all States members 
of the Organization or the United Nations. 
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FINAL AcT of the first international Conference on private 
air law held under the auspices of the International Civil Avia- 
tion Organization. 


The Delegates at the first international Conference on private air law, 
held under the auspices of the International Civil Aviation Organization, 
met in Rome on the invitation of the Italian Government, from 9 September 
to 7 October 1952, for the purpose of considering a draft convention relating 
to damage caused by foreign aircraft to third parties on the surface, prepared 
by the Legal Committee of the International Civil Aviation Organization. 

The Delegations were composed as follows: Argentina, Australia, Bel- 
gium, Brazil, Canada, Denmark, Egypt, Spain, United States, France, India, 
Iraq, Israel, Italy, Liberia, Luxembourg, Mexico, Norway, Netherlands, 
Philippines, Portugal, Dominican Republic, United Kingdom, Sweden, 
Switzerland, Thailand, Venezuela, Yugoslavia. 

The following observers participated in the Conference: Chile, Colombia, 
Peru. 

The following international organizations were also represented at the 
Conference: International Air Transport Association. 

The Delegates elected as President Mr. Tomaso Perassi, Professor of 
International Law at the University of Rome, Chief of the Italian Delegation, 
and further elected as Vice-Presidents Messrs. J. E. van der Meulen (Nether- 
lands), T. F. Reis (Brazil) and E. Alten (Norway). 

The Secretariat was supplied by Dr. Eugéne Pepin, Director of the Legal 
Bureau of the International Civil Aviation Organization, Secretary-General 
of the Conference; Mr. Antonio Malintoppi, Assistant Secretary-General ; 
Messrs. G. F. Fitz Gerald, G. Bolla, G. Bonilla, H. W. Mandefield, of the 
International Civil Aviation Organization, Secretaries. Mr. L. Boussard, 
Public Information Officer of the Organization, supplied public information 
services for the Conference. 

The Conference appointed a Drafting Committee composed of: Dr. E. M. 
Loaeza, Chairman; Messrs. K. M. Beaumont, G. N. Calkins, M. Duclos, R. 
Goldstein, C. Gomez-Jara, S. Iuul, R. Monaco and M. V. Sosa. 


I 


Following their deliberations, the above-mentioned Delegates agreed on 
the text of a Convention on damage caused by foreign aircraft to third 
parties on the surface, which was signed this day in Rome and shall remain 
open for signature at the headquarters of the International Civil Aviation 
Organization as provided in Article 31 of the Convention. 

The forms of certificates referred to in Chapter III of the said Conven- 
tion are attached to this Final Act and have been recommended by the Con- 
ference to the attention of States, to which, in accordance with the final 
provisions of the Convention, will be transmitted a certified copy of the 
Convention. 


II. 


The Conference furthermore adopted the following resolution and 
recommendation : 


A 


THE CONFERENCE, HAVING RECOGNIZED the advantage, for persons suffer- 
ing damage, of submitting their claims for compensation to a special pro- 
cedure, if they so desire, 

HAVING CONSIDERED IT INADVISABLE, however, to insert an article to this 
end in the Convention at the present time, 
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RECOMMENDS that the International Civil Aviation Organization 

(a) instruct the Secretariat and the Legal Committee to study a system 
of settlement, at least in appeal proceedings, of international private law 
disputes that may arise either from the Convention signed this day, or from 
any other aviation convention. 

either by the establishment of a special permanent tribunal, 

or by the establishment of a special ad hoc tribunal, 

or by arbitrators acting under uniform rules of procedure to be developed, 

or by resorting to any other existing international institution; 

(b) make an immediate enquiry from States to ascertain the objections 

that may exist against such systems of settlement of disputes arising in 
connection with international civil aviation. 


B 

THE CONFERENCE, RECOGNIZING that its work has been materially assisted 
by the report of the Council of the International Civil Aviation Organization 
on the draft Convention, 

RECORDS its appreciation of this preparatory work. 

IN WITNESS WHEREOF the Delegates signed this Final Act. 

DONE at Rome on the seventh day of October One Thousand Nine 
Hundred and Fifty-Two, in one copy which shall be deposited in the archives 
of the International Civil Aviation Organization, and a certified copy of 
which shall be delivered to all Delegates having participated in the 


Conference. 
ANNEX TO THE FINAL ACT 


A 
CERTIFICATE OF INSURANCE 
RD 1S: HBREDY CURT INIED DEAT cc sera c 6 cs. 0 5c cccuwassere Sele ee wero we 


1, | SEN Can ee eR Cn LCT ee ETT is duly insured as Operator 
in respect of the Aircraft with Registered Mark .................ce cece. 
FORIGHO PEMIOR LOWE. 5 '5.6oi0.6i0) or a cie.cie oie ecence COR oo seh och aier as ho en 


for flights by the said Aircraft over the following territories (or within the 


following territorial limits) namely? «... 6 .swcsccces csccesecwensios ences 
kal hazeh seen Moree oS ox Re Sau os eee eR on SaN on cree ek eer nea Parone against the risks of liability 


contemplated by the Convention on Damage caused by Foreign Aircraft to 
Third Parties on the Surface signed at ROME on the 7 OCTOBER, 1952, in 
accordance with the provisions, and up to the limits specified in Article 11 of 
the said Convention as applicable to the said Aircraft, by the undermentioned 
Insurer (or Group of Insurers) authorised to effect such insurance by the 
laws of the State: 
(a) where the Aircraft is registered, or 
(b) where such Insurer (or Group of Insurers) has his residence or 
principal place of business and whose financial responsibility has been 
verified by: 
(a) the State where the Aircraft is registered 
(b) the State where such Insurer (or Group of Insurers) has his res- 
idence or principal place of business. 
SOU ov aro silo io oararoveiekere ake oto oe erere elses 
OnE NERS Ol abc vc eae ction ctewes ames 
(Authorised Insurer or Group of Insurers) 
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B 


CERTIFICATE OF FINANCIAL RESPONSIBILITY TO BE ENDORSED ON OR 
ANNEXED TO THE CERTIFICATE OF INSURANCE 


ET 20S ETRE CTI RN AD asa 5 00.05: 5s aca wie ve ie larel Gils lake leuesaeinserecerneiaverens 
uae GEE Ae ee Are ae RA MOTLERA Pay MEE REN is an Insurer (or Group of 


Insurers) authorised under the laws of the State ................. 00000, 
(here insert State where Insurer is authorised to effect insurance) and that 
the financial responsibility of the said Insurer (or Group of Insurers) has 
been verified. 
RRSIMROARE 55. so 's.a'so' a cis cakai ies ohatnl’ ule Graloravar et susicuebiasate 
An Authorised Official on behalf of (State 
verifying financial responsibility) 


CERTIFICATE OF GUARANTEE 
LTRS RTM Y CMU TIT) CUA G 5 oi6 65-5555 os 0 6 ca oo 0 0's0 oe a ew wove bor acwyarsinteasoisia is 


Es acs siicic ec er ea te em are sine mnie seein as Operator of the Aircraft 
URE ED URIMRP RS OUIN ENO 655 55 0 i651. 'ortarin Woe deaverere ain aie re TKS le anole has 
GEATHOUUATSURTANEOO ATOR 5.6.56 oo: 5:85 ossioinyeoi0e iu oveve. scorers sie-6iel sarees a bank 


authorised for that purpose, and that the said guarantee has been specifically 
and preferentially assigned to payment of claims against the Operator under 
the provisions of the Convention on Damage caused by Foreign Aircraft to 
Third Parties on the Surface signed at ROME on the 7 OCTOBER, 1952, for 
flights by the said Aircraft over the following territories (or within the 
Pallowvati ey SBPEITO VERE TEIEB) o oo. os 6: 6:5 0's. 8: civ ereriove 00:00 olareiaila oso0:8 droves wGielole.e 1s 
SOR BRE DCTIOG SOOM 6 o.5 600 65 6 as wisinin eies Sere MAD ra chd cl ars euot ah x ahansseevete eas 
in accordance with the provisions, and up to the limits specified in Article 11, 
of the said Convention as applicable to the said Aircraft, and that the 
financial responsibility of the said bank has been verified. 


SOR NUPN ENE Fa ooo cle se etar pec ch tot ares Saree eaalenencl one ve 
An Authorised Official 
ES Re ee ree a rere ee 
(State of Registry of the Aircraft) 
RE 2 by Ka wrsitcidic aaa einen tee eee 
NE ica ch can gretens aaieairerd aA ORES 
REMIND = 3. icns, inc aes aiisucs Sua die Armrwe Saduclela Rit 


CERTIFICATE OF DEPOSIT 
RT TES aA METS eae TT AAG 55 oss 6 oars can ee ms Sewanee ew Sota lala enrecloe 


Deco ee see me ala isa as Operator of the Aircraft 
WVACIR MICO DANE OPEC IIAP LO 5.5 5555 rcessa ara ie ae Ae ear ee ens has made a 
cash deposit: 

KGS MRR AREN Seas Aisa crctdca clone ene Sa eae a depository main- 
tained by the State where the Aircraft is registered; 

0D) ARID cis 25s ps5 2d ig atta Cora atc era to kona rere ataieletonenee a bank duly authorised 


to act as a depository by the State where the Aircraft is registered, which 
has been specifically and preferentially assigned to payment of claims against 
the Operator under the provisions of the Convention on Damage caused by 
Foreign Aircraft to Third Parties on the Surface signed at ROME on the 
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7 day of OCTOBER 1952, for flights by the said aircraft over the following 


territories (or within the following territorial limits) ................... 
sca ahaha’ BRAGS aia Stara eva nea ee ROE CHO OPIOU PRONE. g. 655:5:266 0: clase ei cisiniwaiew'ee 
Gs osha asd ciaceermer neces in accordance with the provisions, and up to the 


limits specified in Article 11, of the said Convention as applicable to the 
said Aircraft. 


CS! RE ae See Ak nae ener aE oe Ppa eae 
An Authorised Official 
Nie OEE Ole 3 ois aie or ans) ooo ep cen ewes 
(State of Registry of the Aircraft) 
BEA 55.3 as Seer di tans oles cca oe eee 
|) ee eee es eee eet ee 
eR es orstera aisles oe ena ieee 


CERTIFICATE OF GOVERNMENT GUARANTEE 


TPIS EEMEY, CRIUDIMIBD) CHAE. iio) 5 ho fablhis vo ive dicln mrie Os salen rmpeleeior se 
as Operator of the aircraft with Registered Mark ....................... 
SSA Ee is duly guaranteed by the Government of ............ 
Rn re ee Cre against the risks of liability 
contemplated by the Convention on Damage caused by Foreign Aircraft to 
Third Parties on the Surface signed at ROME on the SEVENTH day of OCTO- 
BER 1952, for flights by the said aircraft over the following territories (or 


within the following territorial limits) ... ......c.cccccecscscccccceveteees 
Jiepsy ea herd an MaMa ae FORGO POLICE BROMINE 65:3). sooce kind eeaieceiewinll ahi 
Wie s siakece hee arte aes earsinns in accordance with the provisions, and up to 


the limits specified in Article 11 of the said Convention as applicable to 
the said aircraft. 


US MOOIN S es S at ainah oe ah rai are oi ok iene ee etek 
An Authorised Official 
CR DUE CN 5 oo oo cal has bs: 6 5 ahs ais es 
(State of Registry of the Aircraft) 
[0 OL Se Penne eee ee rr fr eet kOe 
BPMN te 8 ocx as ous ai ts svat arledcd manera 
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REPORT ON CIVIL AVIATION, JUNE 1951 THROUGH 
OCTOBER 1952 


By DONALD W. NyRop 
Chairman, Civil Aeronautics Board 


HE following is a summary of the important trends in the development 

of the air transport industry during the Chairmanship of Donald W. 
Nyrop, June 1951 through October 1952, and the significant major accom- 
plishments of the Civil Aeronautics Board during the same period. 

During this period of 17 months there has been real progress toward 
the attainment of the objectives of the Civil Aeronautics Act; there has 
been a substantial increase in the acceptance of air transportation by the 
travelling public, particularly in the low fare field; and there has been con- 
tinued financial health of the United States air carriers without a con- 
comitant increase in their dependence upon Government support in the 
form of subsidy. 

The air transportation industry during the past year continued a trend 
of expansion and general financial improvement. Revenue passenger mile 
volumes over our 162,000 domestic and 240,000 international route miles 
increased for all segments of the industry except the Alaskan carriers. 

Volumes of air mail and cargo, like passenger traffic, showed continued 
increases over earlier periods. For our domestic and territorial lines mail 
revenues (compensatory and subsidy) comprised approximately seven per- 
cent of the total revenues, while our international carriers’ mail revenue 
accounted for approximately 16 percent of all revenues. Both of these figures 
are for the fiscal year 1952 and are lower and reflect less dependence on 
mail subsidy than at any time during the past five years. 

During the past 17 months the Civil Aeronautic Board’s productivity has 
been substantially improved and the Board has formulated and clarified 
several important policies. The following is a brief summary, by functions, 
of these activities. 


Separation of Subsidy Payments From Total Mail Payments to the 
’ United States Air Carriers 


The President of the United States in his Budget Messages to Congress 
in 1950, 1951 and 1952 recommended to the Congress the immediate enact- 
ment of legislation to provide for the separation of subsidy payments from 
mail compensation. On July 9, 1951, the Civil Aeronautics Board, to assist 
in expediting the President’s recommendations, advised Senator Edwin C. 
Johnson, Chairman of the Senate Interstate and Foreign Commerce Com- 
mittee, that the Board would go forward with an administrative subsidy 
separation program and that on or before September 30, 1951, the Board 
would submit to the President and the Congress its subsidy separation report 
relating to the domestic airlines. This letter also advised Senator Johnson 
that on or before June 30, 1952, the Board would have a similar report for 
the President and the Congress concerning international, overseas and ter- 
ritorial carriers. These two initial Subsidy Separation Reports were issued 
on schedule by the Civil Aeronautics Board and, in addition, on October 1, 
1952, the Board issued a third subsidy separation report, which brings the 
information concerning subsidy payments up-to-date showing actual pay- 
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ments for the fiscal year 1951 and 1952 and projecting estimates for the 
years 1953 and 1954. The October 1, 1952, Subsidy Separation Report shows 
that during the fiscal year 1952 the total mail payments to all U.S. airlines 
(domestic trunk, domestic local service, helicopter, overseas, territorial and 
international) amounted to approximately $123,000,000. Of this amount 
$71,356,000 is considered to be subsidy (domestic subsidy is $26,013,000 
and international, overseas and territorial is $45,343,000). 


On July 1, 1951, there were no U.S. carriers on final mail rates that were 
free of subsidy. However, the Board in its mail rate proceedings has now 
been able to place 10 domestic airlines, which carry more than 90 percent 
of the domestic air mail, on mail rates that are completely free of subsidy. 


Accelerated Mail Rate Program of the Board 


The Civil Aeronautics Board on July 1, 1951, had a very substantial 
backlog in its mail rate program. A substantial number of air carriers were 
operating on temporary mail rates for the transportation of mail and the 
open mail rate periods extended into the past for considerable periods of 
time. Since July 1, 1951, the Board has established 47 final mail rate cases 
and 42 temporary mail rate cases for a total of 89 mail rate cases handled 
in 17 months. During no other comparable period in its existence has the 
Board placed so many carriers on final mail rates. By way of comparison, the 
Board during the prior year handled 13 final and 27 temporary mail 
rate cases. 

The immediate effect of the Board’s Subsidy Separation Reports and the 
Board’s expedited mail rate program is the saving of substantial sums of 
money by the Federal Government. In the final mail rate decisions made by 
the Board since September 19, 1951, 14 decisions have resulted in refunds 


Name of Carrier Recapture 
TRUNKLINES 
OU SES gee oer eer ay eae Sem Sere tre meee $ 610,000 
EIR 666g Seo Sho ho. eons wi Vivien shah emia RE Hick eh eset 116,000 
MMR coax oifailalgolaia cn wvar eel ei ieee aoe e eis aa 579,000 
PPORNINIOINE? 0510.36) sa cccig. bo cers te Oriente eee ss 19,000 
MGTIO ROME © 65150 sa cic aN elalecnia bh atweloanane tere weee 2,113,000 
PRA ego fica a of) ia earn ee a ob Re 1,657,000 
MEIN 5 a cr st ho rg SCG GAG cle Tus GE ROS G Wl oT Sid RPMS area 335,000 
StuB ENDS 
American: (international) «....<ciccccnsess eee ve 66,000 
TGRCGTN: COCCESORS. o.oo o.6cdig ace chdensceeeniesaes 13,000 
INTERNATIONAL 
Ce BA SOU OETS 5 66 oi ox Sire 065s Gahmeialeisianere 716,000 
Sioa ergs cscs cai 6's! o (ay disinsibieie eis: Sav aie er aceumlore areca 3,162,000 
ar aero EI ooo. sci'ny 514 lec 3h n/a! di olevEielevoeuses sie BeUeCS s 5,788,000 
ALASKAN 
RUA ORACLE 6 5.5 oor nlecccarsiew Rive eRe Sle co meaaas 19,000 
eRe ACAD NR 05 5 (5) oy ay oro cw es ecey a vor etanein siicekn Osaeoi Os 149,000 
SMR AMD rss ces: Soins is thee recat ae al ora iets al a arate $15,342,000 


to the Government of $15,342,000. Thirteen cases have resulted in airlines 
receiving additional payments in the amount of $3,669,000. Therefore, there 
has been a net refund to the Government of $11,673,000 in processing these 
permanent mail rate cases. 

The use of the new final mail rates established by the Board will result 
in an annual savings of $13,000,000 to the Government. 

In completing the 47 final mail rate cases in the past 17 months, the 
Board has disposed of more than 124 cumulative open mail years. There 
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are other important mail rate cases to be handled during the remainder of 
this fiscal year 1953. However, the Board in adopting the Temporary Mail 
Rate Policy of September 19, 1951, and in issuing revised temporary mail 


Tabulation of Mail Rate Cases Showing by Carrier the length of time 
between Opening of Case and Final Order 


July 31, 1951 - October 31, 1952 
Length of Time 
Yrs. Mos. 


Carrier 
TRUNK 
a RIURN 5 S502 atk Dx he acre Oe en ep 3 
Nea) cn rile Saracataianies Coster eter the heat ar re 4 10 
RUMMIED cio sefolssc asc eclu ie iele Maceo iate ele eto 5 3 
NNR og Sota) Sock a cla arae cine aistar ENGI ee 4 
MRR NRNIIN DS 5 S25 alg Grol eleianaivlnlie wi xre nee Ware Oe 1 fj 
PMT MMEIIEEN ehes salah aig a caonsg Senior xara aie emt: 4 6 
OE as ova aro Se favas Sco a icici aio are eee es 4 
LOCAL SERVICE 
NN EAR T ERED ooo 55.00.06 wick 0G aisic Salelo-oie% 3 6 
PUENTE GOT oo. ocioe odio arse sainieina eaiccenas 3 6 
NI eo 8o Na a cattav acs oval ace Gr sforve Gternarsieec ak sian Tea 2 4 
INE ao ch co cial shoal Ke oe anid nib w eens ators Soetoro 1 6 
PNRM 55 %ai) cic ase aor Gis sive storclpnrnremtneeine Eactiee 5 5 
MMMM Rc 5 oc) coy nd canister icy Rea aircon erator et meraro 3 3 
ee err ete aCe 3 10 
PU MMMMERTN ars Saco, cing Sie cata do G Woo wie watered SO 2 3 
TERRITORIAL 
MM RMIRN 35 55s 'a 36 15 vo cauwe ava re tela eSaTRVG we ig Oh eee 2 5 
ALASKAN 
Pe AE MINER 5 5c. ojo ia larars orate bis Siwia eue ls SIO ee 5 
EMMIS Sel cor sace-win ss ie bist cua volecoe te ere nie a inolelsro sie 9 6 
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rate orders has substantially eliminated the possibliity of additional over- 
payments by the Federal Government accumulating to the airlines.1 


The Development of Coach-Type Transportation, 
Domestic and International 


Domestic scheduled air coach officially began in late 1948 between New 
York and Chicago. This service was approved by the Board subject to the 
conditions that operations be confined to heavy traffic segments, high density 
seating arrangements; that flights be scheduled at off-peak hours and the 
so-called frills of air travel, such as free meals, be eliminated. 


On December 6, 1951, the Board issued a policy statement regarding 
coach service which stated in substance that coach operations had conclu- 
sively demonstrated their economic soundness and that the certificated car- 
riers should promptly and substantially expand their coach services. This 
policy established a maximum fare level not to exceed 4c a mile for the 
so-called off-peak services and encouraged the air carriers to establish high 





1 The new policy states that the Board will, in temporary mail rates, allow 
only such amounts as are deemed necessary for operations prior to establishment 
of final rates. This usually amounts only to a break-even need (without profit), 
as contrasted to the previous policy of the Board in attempting, in temporary 
mail rates, to approximate the probable final rates. 
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density daylight coach service at fare levels at or below 4%c a mile. The 
result of the Board’s policy has been a substantial and steady increase in 
the amount of coach service offered the American public and a reduction in 
coach fares of approximately 11 percent. 


At the present time nine certified carriers are providing domestic coach 
service to 43 cities and in terms of passenger miles, such coach services 
now account for approximately 16 percent of the domestic air traffic. It is 
indeed a significant economic and technical aviation development that has 
made possible a coach fare of only $99 for a transcontinental trip from 
New York to San Francisco or Los Angeles. 


In the internationai field the Board in the summer and fall of 1951 took 
a leading part in encouraging the transatlantic carriers to inaugurate coach 
service and on November 15, 1951, the Board, in a letter to the United 
States members of the International Air Transport Association, suggested 
that a North Atlantic tourist service should be inaugurated prior to the 
summer of 1952 on a one-way New York-London fare of $265 with a 10 
percent “on-season” discount and a 25 percent “off-season” discount for a 
round trip. This can be contrasted with the then prevailing first-class fare 
of $395. This proposal was substantially adopted by the transatlantic inter- 
national carriers and service was commenced May 1, 1952. 


From May through July, 1952, the traffic over the North Atlantic 
increased 50 percent over the same period of 1951 with only a 10 percent 
increase in the number of schedules flown. The two United States carriers 
operating over the North Atlantic carried more than 39,000 tourist passen- 
gers in the period from May 1- August 15, 1952. This increase in com- 
mercial business will, in my judgment, result in a substantial reduction in 
the subsidy requirements of the two carriers. 


In my opinion, the next few years will show an even more substantial 
growth in the coach-type services and in time, coach travel will become the 
predominant form of air travel within the United States. The increased 
volume of operations should assist in stabilizing the United States airline 
industry and assist in achieving the ultimate objective of a subsidy- 
free industry. 


Airline Mergers and the Board’s Program 


The Civil Aeronautics Board in the summer of 1951 reviewed the domestic 
route pattern in several critical areas and took appropriate steps to encour- 
age mergers as a method of correcting existing unbalance in economic 
opportunities between air carriers. The Board was convinced that through 
mergers of complementary carriers and consolidation of route segments 
better service to the public could be rendered at less cost to the Government. 
As a result of the Board’s program in connection with mergers there have 
been completed two trunkline mergers and one merger of local service 
carriers.2 This action marks a significant change in the number of air car- 
riers serving the domestic United States. 


The Board and its staff takes considerable pride in the expeditious 
manner in which the Braniff/Mid-Continent Merger Case was handled. The 
proposal was filed with the Board January 24, 1952, and the Board’s opinion 
approving it was issued May 26, 1952. This period of four months and two 
days marks the most expeditious disposition of any large merger proceeding 
in the history of the Board. 


Two additional major merger cases are now pending before the Civil 





2One merger was denied; Southwest-West Coast Merger was disapproved 
because such a merger would tie together for service by one local carrier two trade 
areas which are not essentially related to each other. 
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Aeronautics Board. They are the Delta-Chicago and Southern Merger Case 
and the National-Colonial-Eastern Merger Case. Decision with regard to 
the Delta-C &S Merger proposal should be completed by the Board and 
presented to the President for approval during this calendar year. The 
National-Colonial-Eastern Merger is now being heard before a Board exam- 
iner and the case is receiving priority treatment on the Board’s calendar. 


Route Proceedings and Carrier Certification 


During the past 17 months, a substantial part of the Board’s time has 
been devoted to a review of the temporary certificates granted to the local 
service airlines in the domestic United States. During this period, the Board 
completed proceedings extending the temporary certificate of nine local 
service carriers. 


The Board has granted new certificates of convenience and necessity to 
four carriers; they are New York Airways, Aerovias Sud Americana, Midet 
Airlines, and Mackey Airways. Only one of these new certificates authorizes 
the carriage of mail, with a resulting increase of mail pay by the United 
States Government. The Board terminated the temporary certificates of 
two local service carriers, the Midwest Airlines and the E. W. Wiggins 
Airways, because the public benefits of the services were not commensurate 
with their subsidy costs. ‘ 

Another important, complicated and controversial case disposed of was 
the renewal of the authorizations under which Pan American and Trans 
World Airlines conduct operations over the North Atlantic to points in 
Europe and the Near East. This case was expedited and completed in approx- 
imately nine months with the approval of the Board’s decision by the Presi- 
dent on June 28, 1952. 


Large Irregular Air Carriers 


In recent years much attention has been centered on the Large Irregular 
Air Carriers or ‘“nonscheduled” problem. The Board on September 21, 1951, 
instituted a formal economic proceeding to determine whether the air trans- 
portation needs of the United States require the services of the large irregular 
air carriers and, if so, to determine the appropriate number and the extent 
of authorizations to provide such air service. The Civil Aeronautics Board 
has not conducted a comprehensive evaluation of the role of the large irregu- 
regular carriers since 1946 and it was, therefore, considered fair and proper 
that the large irregular air carriers should be given an opportunity to pre- 
sent an affirmative case concerning the need of the United States for their 
services in domestic, overseas and international air transportation. This 
case instituted approximately one year ago has progressed to the point where 
hearings before a Board examiner have been under way for several weeks. 


Great interest has been shown in this proceeding and 66 Large Irregular 
Air Carriers have filed 216 applications for exemptions and for certificates 
of public convenience and necessity. 

The large irregular air carriers as a group have made substantial finan- 
cial progress in the calendar year 1951 as compared with 1950. Gross 
revenues increased approximately two times, that is, from $35,000,000 in 
1950 to $67,000,000 in 1951. Their profits increased approximately 4% 
times, that is, from $800,000 in 1950 to $3,700,000 in 1951. This increased 
prosperity for the large irregular carriers, to a substantial extent, is the 
result of the action of the Civil Aeronautics Board in authorizing such car- 
riers to have access to military traffic which was an authorization in addition 
to their previous economic operating authority. 
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Enforcement Activities 


The principal purpose of the Board’s Enforcement activities is to detect 
violations of the Civil Aeronautics Act and the regulations of the Board, 
so as to require observance of the law by all persons subject to the juris- 
diction of the Board. The discovery and correction of violations of the law 
or improper managerial actions has a salutary effect upon the remainder of 
the industry and, with this in mind, the Board has sought to indicate to 
both the certificated and noncertificated industry a determination to see 
that the law and regulations are obeyed. 


Within the past 17 months, the Board has instituted action in a large 
number of cases involving many types of violations including operations in 
air transportation without authority, tariff violations and discriminatory 
practices, unlawful interlocking and controlling relationships, unauthorized 
free transportation, non-compliance with the accounting and reporting re- 
quirements, and failure to comply with the labor provisions of the Civil 
Aeronautics Act. 


Several specific instances involving certificated and non-certificated car- 
riers will be indicative of the enforcement activities undertaken by the 
Board. In the Colonial Airlines Case, certain managerial malpractices and 
other matters were discovered with the result that the president of the com- 
pany resigned from the company, paid $75,000 to the carrier, and a three- 
man executive committee was set up for the assumption of administrative 
and managerial duties. In addition, the Board action resulted in the filing 
of criminal information against the carrier and its president; the case is 
now pending in the Federal District Court. Also, the mail rates of the 
carrier were opened, and partly on the basis of the information known to 
the Board as a result of the enforcement activity, the mail rates of the 
carrier were reduced by over one million dollars. 


A second instance of enforcement action has occurred in the case of 
Lake Central Airlines, the management of which has been found by the 
Board not to be fit, willing and able, within the meaning of the Civil 
Aeronautics Act. 

Third, an investigation has been instituted against Pan American World 
Airways for certain practices deemed by the Board to be illegal, including 
the offering of free or reduced transportation. It is contemplated that this 
matter will probably be settled by the issuance of a consent cease and desist 
order. 

Examples of actions taken with respect to nonscheduled airlines include 
one case in which the Board suspended the operating authority of a large 
irregular carrier which evidenced a deliberate disregard for the rights and 
welfare of the traveling public. A ticket agent was enjoined, at the request 
of the Board, from harmful misrepresentations to the public regarding its 
status and services. Action was taken against several large irregular carriers 
for willful and flagrant violations of the Board’s regulations. 


Judicial Review of Board Orders 


A substantial number of the Board’s orders and regulations have been 
subject to judicial review. The General Counsel’s office during the past 17 
months has successfully defended Board actions in 25 cases out of 26 in 
which reversal thereof has been sought in the Federal Courts and which 
were finally disposed of on the merits. This record clearly attests to the 
soundness of the Board’s decisions and regulations. Moreover, the favor- 
able decisions thus obtained have assisted and will assist the Board im- 
measurably in the performance of its duties under the Act. 
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Safety Regulation and Accident Investigation 


The safety factor in airline transportation (scheduled and nonscheduled) 
is a matter of great importance to the Civil Aeronautics Board. 

In the field of aircraft accident investigation during the past 17 months 
the Board has become current in its work with respect to the investigation 
of major aircraft accidents and has been able to issue its accident reports 
within a reasonable period of time following the accident. The Board’s 
activity in safety investigation was marked by significant recommendations 
for additional safety regulations arising from analysis by its own experts 
and those of other Government agencies of accidents and near accidents. 

In addition, the Board has instituted certain policy changes designed 
to achieve greater effectiveness in its accident investigation work. The prin- 
cipal purpose of aircraft accident investigation is to ascertain at the earliest 
possible time, the cause of any specific accident and then take effective steps 
to prevent the recurrence of similar accidents. With this objective in mind, 
the Board has instituted the following changes in connection with this 
phase of its activities: 


(1) The Civil Aeronautics Board adopted a policy that either a Board 
Member, an assistant to a Board Member or the Executive Director of 
the Board’s staff will participate in the hearing of each major aircraft 
accident. This policy results in the Board Members being more con- 
versant with the facts and effectively assists in taking timely action 
where required. 

“ (2) The Board has established a policy of sending a Board employee 
thoroughly conversant with the Civil Air Regulations, to each major 
aircraft accident hearing so that possible violations of the regulations 
and possible needed improvement or changes in the regulations can be 
ascertained during the initial stages of the investigation. 

The safety record of the certificated air carriers in the calendar year 
1951 was 1.3 deaths per 100,000,000 passenger miles and in the case of 
irregular air carriers it was 7.2 deaths per 100,000,000 passenger miles. 
If the air carriers, both scheduled and nonscheduled, can operate without 
a major accident during the rest of this calendar year, it may be possible 
for the industry to achieve a safety record comparable to the best safety 
record of any previous calendar year. 

The Civil Aeronautics Board has intensified its efforts during the past 
17 months to promulgate safety regulations designed to insure greater 
safety for the airline passengers, crew and general public. The Board has 
taken, among others, the following actions in promulgating safety regu- 
lations: 

(a) Required each large irregular air carrier to designate a chief 
pilot responsible for assuring the proficiency of all pilots used by the 
company; 

(b) Required each large irregular air carrier to designate an adequate 
number of check pilots and to increase the standards for pilot pro- 
ficiency checks; 

(c) Strengthened the flight training programs of the large irregular 
air carriers; 

(d) Reduced the operating weight of all C-46 type aircraft used com- 
mercially for the carriage of passengers from 48,000 to 45,000 pounds 
to increase safety. This was done on an emergency basis pending per- 
manent action; 

(e) Conducted special safety investigations of the operations of 
certain irregular air carriers and as a result recommendations were 
made to the Administrator of Civil Aeronautics, Department of Com- 














FEDERAL 469 


merce, with respect to further inspections and tighter enforcement of 
the Civil Air Regulations; 

(f) Revised the maintenance parts of the Civil Air Regulations to 
make maintenance requirements more stringent. (Applies to irregular 
and certificated air carriers.) 

(g) Promulgated a special regulation to require all air carriers oper- 
ating at night to follow the civil airways unless specific approval is 
obtained from the Administrator to operate off airways; 

(h) Published in the Federal Register on July 25, 1952, a proposal to 
amend the certification and operating rules (Parts 40 and 61) for 
domestic scheduled air carriers. It is expected that the rule-making 
process will be completed within the next three or four months and the 
regulations will be adopted. These revisions are designed to strengthen 
the regulations and bring them up-to-date with resulting higher safety 
standards; 

(i) Published in the Federal Register a proposed rule to establish 
higher safety requirements in the field of emergency evacuation, emer- 
gency equipment, and ditching procedures. 


Administration, Management Improvement and Economies 


Administratively the Board has made great strides within the past 1% 
years. A major reorganization of the Board’s staff took place in February 
1951, and since that time continued attention has been given to the further 
improvement of internal administration by grouping activities on a func- 
tional basis. 

The Rules of Practice of the Board have been revised, reissued, and put 
into effect in April 1952. It is believed that the new rules will provide 
material assistance to the airlines, cities, and other groups and individuals 
appearing before the Board, and will enable the Board to dispose of its 
workload more effectively and expeditiously. 

A report system was set up in July 1951 under which the Board’s Execu- 
tive Director reports weekly in writing to the full Board on the major 
matters pending before it. 

The Board has taken over from the Department of Commerce, the per- 
formance of its accounting, payroll and purchasing functions. 

In the interest of economy and more efficient utilization of its personnel, 
the Board has taken the following actions: (1) Closed out two of its regional 
safety investigation offices, one at Denver and one at Detroit; (2) Reduced 
its fleet of automobiles from 23 to 17, and reduced the number of aircraft 
operated by three; (3) Abolished its four field hearing examiner offices. 
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TAXES AND THE AVIATION INDUSTRY* 


HARACTERISTIC of the development of all new forms of transporta- 

tion has been the problem of winning public acceptance. The first 
favorable public reaction is usually qualified in this manner, “It’s a wonder- 
ful thing—but it isn’t practical.” The real usefulness of a new form of 
transportation begins when its economic capabilities have been demonstrated. 
The winning of full public acceptance is dependent upon the integration of 
the new form of transportation into our economic and governmental 
structure. 

While considerable progress has been made, it is most evident that civil 
aviation is in a period of transition, and that within the immediate future 
legislative bodies will be called upon to make decisions which will largely 
influence the future of the several segments of civil aviation, and ultimate 
public acceptance of the many capabilities of the airplane as a vehicle 
of transportation. 


THE PUBLIC AND GOVERNMENTAL PURPOSE OF AN AIRPORT 


Many years have passed since our first municipal government was shocked 
with a proposal that the public funds of the city should be used to provide 
a landing field or airport for the benefit of a few persons who wished to fly. 
Military requirements, and the desire to expedite the carriage of mail 
stimulated and hastened the acceptance of the principle that an airport was a 
public and governmental purpose—as far as scheduled commercial operations 
were concerned. It has taken longer to win the point that ANY airport 
available for public use was in the same category. In response to public need, 
airports were first developed largely with federal funds, then with growing 
assistance from municipalities, and last of all, with assistance from the 
states, who have been “catching up” with their responsibilities. In this total 
effort to create needed airport facilities, we are told that the total public 
investment in airports exceeds the total investment in civil aviation—and 
most of this public investment has come from general tax sources at the 
municipal, state, and federal levels. 


During this period of development, efforts were made to define the exact 
legal or governmental nature of an airport—a task that was a necessary 
incident to the integration of the airport into our governmental structure. 
It has been likened to a park, a seaport, a highway, a public utility, a radio 
frequency, etc., but it did not fit squarely into any of these categories. 


In its simplest form, an airport may be said to perform two functions, 
the second of which cannot exist without the first, but the first function 
being able to exist without the second. 


1. It provides a confined public area for the landing, taking-off, 
loading, unloading, and parking of an aircraft. This is the purely 
governmental purpose which permits the aircraft to flow as a 
vehicle of transportation. 

2. Contiguous to the airport facilities may develop for the service 
of persons carried by the aircraft, things carried by the aircraft, 
or for the aircraft itself. These are purely proprietary functions. 


* The text printed here is the report of the Committee on Taxation to the NASAO 
Annual Meeting in Nov. 1952 with editorial changes. —Editor 
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They may be provided at the airport by the owning governmental 
entity, by venture capital, by a combination of both,—or not at all. 


When the two above functions are combined and carried on as a unit 
operation by a municipality, the whole takes on the form of a municipal 
public utility, though just how or when it becomes a public utility is not 
clear except in cases where legislative action has clearly defined the function, 
as in the creation or airport commissions. 


We shall find that the airport problem of today is made up of both 
functions, but for the purposes of this discussion, they are treated individu- 
ally. Our first and major concern is with the landing area of the airport. 
In spite of the tremendous investment of public funds in airport facilities, 
the airport problem remains critical for civil aviation. 


1. Obsolescence is overtaking the major air terminals in our large 
metropolitan centers as rapidly as improvements can be made. 
Except in a few cases, operating revenues from these terminals 
either do not meet costs, or if they do, are not adequate to cover 
replacement and obsolescence. 


2. The airports in our smaller cities, with less revenue opportunities 
are confronted with the same toll of years. 


3. The small community airport needed in sufficient numbers to pro- 
vide economic utility to the small aircraft is conspicuous by its 
failure to develop. 


We have commented in previous reports on the similarity of this problem 
to the early history of the development of the highways. At first the great 
share of the burden of building roads was carried by general tax levies at 
the several levels of government. Ultimately the user took over the major 
share of the burden. If legislative bodies had not provided for this method 
of financing the cost of highways, the automotive industry would have had 
great difficulty reaching its present day status. 


TAX GENERATING CAPABILITIES OF THE AVIATION INDUSTRY 


While the aviation industry has not reached the state of maturity enjoyed 
by the automotive industry, it is showing a capacity which may well ease 
its burden of being solely dependent upon the general taxpayer. About the 
same kind of argument and relative problems arise in connection with the 
application of the user tax principle to aviation’s needs as were encountered 
in connection with the highway problem. The following tabulations must be 
of interest, particularly to the states and municipalities: 


PERCENTAGE OF TAXES LEVIED BY LOCAL, STATE AND FEDERAL 


Total 
Year Taxes Federal State Local 
1939 $ 2,876,439 56.8% 37.7% 5.5% 
1940 4,418,000 62.9% 33.3% 3.8% 
1941 6,465,234 70.2% 26.8% 3.0% 
1942 14,438,000 87.0% 11.5% 1.5% 
1943 18,485,439 89.4% 9.4% 1.2% 


(Source: Rhyne: Airport Lease and Concession Agreements 1948) 


The relatively small total tax revenues are an obvious reason why con- 
sideration could not be given to user and benefit type taxes some years ago. 
Of particular interest is the increasing ratio of federal taxes and the 
declining ratio of state and local taxes. Now let us look at more recent years: 
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Total 
Year Taxes Federal State Local 
1949 $19,228,896 78.0% 17.0% 5.0% 
1950 41,147,151 87.0% 10.0% 3.0% 
1951 74,436,668 91.0% 7.0% 2.0% 


(Source: CAB Form 41 Reports, Domestic only) 


The above schedules of taxes relate to only one segment of the industry, 
the scheduled airlines. When the taxes levied by the several levels of govern- 
ment against the other segments of the industry are included, the total 
must now be approaching or in excess of $100,000,000 annually. Note the 
trend which persists toward the declining ratio of state and local taxes. 
These would seem to indicate that to the extent the state and local govern- 
ments engage in tax concessions, the ratio of federal taxes increases 
(largely through the function of the income tax). 

A more complete perspective of the relative tax revenues of the several 
levels of government can be had by examining the division of taxes from the 
air carrier industry alone for a typical year. It should be kept in mind that 
with respect to the total state taxes shown, only a few of the states dedicate 
or otherwise set aside these revenue sources for airport improvements. The 
airlines industry has expressed as a matter of policy its objection to such 
dedication at the state level. The general aviation segment of the industry 
has been on record as strongly supporting the dedication of aviation tax 
revenues to the problem of airport improvement. 

The airline position has been that airports are “furnished by municipal- 
ities and are paid for by landing fees.” 

In 1951 trunk carriers reported that they paid taxes amounting to 
$74,436,668 on earnings totaling $653,444,496. $68,036,569 were federal 
taxes, $5,114,709 state and $1,285,390 local. 

In the same year, the Local Service Carrier paid a total of $1,520,578 in 
taxes, of which $1,062,243 were federal, $432,398 were state, and $25,932 
were local. It will be seen that the taxes paid by the scheduled carriers is 
beginning to “catch up” to the federal outlay of funds for airports and 
airways (about 90 million expended by CAA in 1951 for operation of the 
airways) but the total still does not off-set these federal costs. At the state 
level, the taxes do not begin to off-set the cost to state and local sponsors 
of airport improvements, but to the extent that these taxes are dedicated 
to airport purposes, they do provide substantial relief to the general 
tax-payer. 

The contention of the air carrier that payment is made to the munici- 
pality for the use of the airport is not shared by the municipalities. 


“It has been previously observed in this report that city officials 
who must negotiate with airline representatives for the use of city 
owned airports are often in a disadvantageous position in that the 
airline negotiator comes to the conference table with a wealth of facts 
and experience gathered from a number of such negotiations, whereas 
the city representative may lack such broad experience in the same 
field.”—“It is in the interest of all that city airport deficits be lowered 
through a more reasonable sharing of costs by those who make use of 
the airports and that the airline companies find ways other than 
the medium and at the expense of municipally-owned airports to 
bolster financial positions.” (Rhyne—1948) 


It should be obvious that use fees paid at airports for services rendered 
are not taxes nor should they be in lieu of taxes. The landing fees in most 
instances do not meet the costs of operation, management, and supervision— 
much less pay airport costs. 
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The above tabulations show the growing tax generating capabilities of 
one segment of the aviation industry only, namely the scheduled airlines. 
Before examining other segments of the industry and other problems, the 
following generalizations are made. 


1. The ratio of federal taxes to state-local taxes suggests that the 
burden on state and local governments might be substantially 
reduced if the states now begin to recede from their policy of tax 
concessions for an infant industry. It would appear that the net 
effect would not be to increase the total taxes paid by the carrier 
but to provide a more equitable distribution of these taxes since 
increased state taxes would be reflected in reduced federal income 
taxes. 

2. It is equally apparent that in some cases states may be taxing 
the industry somewhat higher than is desirable but at the same 
time other states have not been taxing nearly enough. 

3. It is most apparent that the objective of relative uniformity is far 
from being accomplished and that maximum effort of government 
and industry should be devoted toward the achieving of not ab- 
solute uniformity which is equally impossible and impractical, but 
most certainly relative uniformity. (See attached schedules for 
additional details on air carrier taxes.) 


We must be equally concerned with the ability of the general aviation 
segment of the industry to generate tax revenues which will assist in carry- 
ing the burden of creating, improving, and maintaining the airport facilities 
which this segment requires if maximum economic utilization of the vehicle 
is to develop. We will find that like the air carrier, general aviation has a 
steadily increasing capacity to share a burden of the cost. Indeed, the general 
aviation segment has been paying a steadily increasing amount of taxes, 
but because of the taxing methods of the several states, these taxes cannot 
be identified and in the majority of the states, they are not dedicated. Con- 
sideration of this segment of tax potential requires that we examine the 
aviation gasoline tax and the property tax on aircraft. 


AVIATION GASOLINE TAXES 


It is commonly stated in the industry and in governmental circles that 
only sixteen of the states levy aviation gasoline taxes and that thirty-two 
states either refund or provide tax exemption. 

Nothing could be further from the truth. 

Actually, thirty-five states have either a direct tax or a sales tax on 
aviation gasoline which applies both to the airlines and the the general 
aviation segment. Of the direct tax states, ten provide rebates to the high 
volume users, the principal beneficiaries being the scheduled airlines. The 
true picture in the thirty-two states having either refund or exemption 
provisions, eighteen of which have sales taxes of either 2% or 3%, is that 
an amazing amount of the aviation gasoline sold (except to the high volume 
users) pays the straight tax. This is because of the conditions which sur- 
round the claiming of the refund and the red tape involved which is difficult 
enough for the residents of the state but in most instances a positive barrier 
to the transient. Thus in California in a period of twenty-seven months 
$843,192 of refundable tax receipts went unclaimed. The following examples 
of conditions are self-explanatory. 

Tax Refund or Exemption States Requiring a Permit: 


Colorado Montana New Jersey 
Iowa Nebraska New Mexico 
North Carolina Washington Kansas 


Oklahoma Florida Idaho 
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Even after obtaining the permit in some states the conditions which 
apply are such as to make them full tax states for the itinerant or the 
small user. 


Iowa & Nebraska—$1.00 fee 

New Mexico—Applies only to 50 gallons or more 

North Carolina—$1.00 fee applies to 10 gallons or more 
Washington—$.50 fee 

Kansas—$.50 applies only to 40 gallons or more 
Texas—$.50 fee, 1% retained on each refund 
Virginia—Applies to 5 gallons or more 

West Virginia—Applies to 25 gallons or more 


While this study has not obtained the potential tax revenues of the several 
states, any interested state could probably get reliable information from the 
reports of federal aviation gasoline collections by states. Some idea of the 
potential may be obtained from the Minnesota experience. The non-airline 
aviation gas consumption will be somewhat in excess of two million gallons 
for the calendar year 1952 (an increase of about 28% over 1951), producing 
slightly over $100,000 in tax revenues dedicated to airport improvements. 
Since Minnesota ranks approximately eighteenth among the states in total 
aviation activity, each individual state can make its own quick estimate. 

The point to be remembered is that the majority of the states, general 
aviation is paying and generating very substantial tax revenues in the form 
of aviation gasoline taxes. In only sixteen states, are these taxes used directly 
for aviation purposes, although two of the refund states do dedicate the 
unclaimed refunds to aeronautical purposes. 

Since general aviation is already paying a very substantial aviation gaso- 
line tax nationwide, there should be little objection by this segment of the 
industry if all of the states adopted a flat policy of collecting these taxes, 
eliminating all refunds and exemptions, providing the resultant revenues 
were made available to meet the problem of providing and improving air- 
port facilities. 

There remains the vigorous and historic objection of the scheduled air- 
lines to aviation gasoline taxes and the so-called “weight of authority” of 
previous studies which have been made (CAB in 1945, President’s Air 
Policy Commission in 1948. Committee on Intergovernmental Fiscal Rela- 
tions in 1943). It must be remembered that one of the underlying themes 
of these previous studies was a proposed trade in which the federal govern- 
ment would abandon the field of taxation of motor vehicle gasoline if the 
states would abandon the taxation of aviation fuel. Virtually all of the 
arguments made against state taxation by these studies are of equally doubt- 
ful validity based on today’s conditions. About the only valid argument comes 
from the petroleum industry in its objection to having its product used as a 
yardstick for taxing purposes, but even this industry is somewhat com- 
pensated by the fact that the dedicated revenues build airports which in- 
crease the use of their products and purchase bituminous material for the 
surfacing of runways. 

In 1951, the aviation industry as a whole paid in excess of eighteen 
million dollars to the federal government in aviation fuel taxes, of which the 
trunk line carriers contributed slightly over seven million dollars. This 
tax the airlines do not find objectionable. At the some time, the trunk line 
carriers paid about $1,1000,000 in gasoline taxes to the states. In the sales 
tax states, the amount of the tax paid per gallon ranged from approximately 
$.035 to $.060 (about a half cent a gallon). In Minnesota, a direct tax state, 
the high volume users paid from $.054 to slightly over $.01 per gallon, depend- 
ing upon the quantity. The highest tax paid in a direct tax state was $.06 per 
gallon. All this compares with the federal tax of $.02 per gallon. In common 
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with the taxes on the aviation gasoline used by the non-airline segment, 
the principal objection is the lack of relative uniformity and perhaps in a 
few states excessively high rates. 

No method of handling aviation fuel will provide for the carrier or other 
user a uniform price, either by states or even at stops within states, tax or 
no tax. It would seem to follow that if a reasonbale uniformity of taxing 
procedures could be accomplished by the states, both for the general aviation 
user and for the high voiume user, that much of the objection to this form 
of taxation should vanish and the resulting grievances should aid in remov- 
ing the burden of airport facilities from the general taxpayer to the user, 
who inevitably in the long run will be far better able to pay. This must be 
true with the aircraft as a vehicle as it was with the bus, the truck, and the 
automobile if the airplane is to justify its economic existence and be in- 
tegrated into our economic structure. It must be evident that in our systems 
of transportation we cannot be taxing the people generally or existing forms 
indefinitely for the purpose of sustaining the airplane as a transportation 
vehicle. 


FLIGHT PROPERTY TAXES 


With the exception of the flight equipment owned by the scheduled airlines 
and the large irregulars, it would seem that the taxing of the airplane as a 
vehicle could be accomplished successfully in much the same manner as motor 
vehicles are taxed by the several states, with the same reciprocal benefits. 

The regular or irregular commercial carriers present a different problem, 
involving the difficulties of multiple taxation and the question of whether 
taxation should be at the situs or by allocation of the tax base. Here again 
there is a disturbing lack of uniformity among the several states. At the 
present time, only three states use the airline flight property tax (Minnesota, 
Nebraska, and Arizona). Nine other states evaluate the total operating 
properties of the airlines for the purpose of taxation on a unit basis, using a 
formula for the purpose of allocating a portion of the total value to the in- 
dividual state for tax purposes (Colorado, Nevada, North Dakota, Oregon, 
Utah, Washington, West Virginia, Wisconsin, Wyoming). The soundness of 
the flight property tax for the purpose of avoiding multiple taxation does 
not appear to be argumentative. The carriers have objected to the factors 
used in the formula, both for the purpose of a flight property tax and for 
the purpose of allocating a base under the unit system. 

The need for uniformity here is even more glaring than in the case of 
the gasoline tax, particularly since some states levy no taxes at all, thereby 
making “skons” out of those who do. Again it is most obvious that the suc- 
cessful integration of this vehicle into our governmental and economic 
structure requires immediate and urgent effort toward the establishment 
of uniformity. 


OTHER PROPERTY TAXES 


A perplexing problem of the industry involves taxation of airports, the 
property on airports, leaseholds and the like. The owner of a private airport 
devoted to public use is the first to be confronted with this problem. He 
provides a public service and yet if he attempts to improve his property, his 
taxes soar. In a few states, efforts have been to grant relief by returning 
small portions of tax revenues, a device of questionable legality. It would 
appear that the ultimate solution to this phase of the problem would be 
legislation in the several states which would permit at least the runway 
area to be dedicated to a public purpose for tax exemption purposes. This 
probably would require transfer of the fee title to the runway area to some 
governmental entity. 
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A most serious barrier to the development of general aviation arises from 
the difficulty of constructing buildings on municipally-owned properties. 
Long term leases are difficult to obtain and in the case of structures, for the 
purpose of taxation, these leaseholds are regarded as real estate, but for all 
other purposes, the structure remains a chattel. The condition is one in 
which neither venture capital nor lending institutions can justify the risk 
of funds. Any number of devices are attempted by operators and airport 
management to escape the tax provisions on the one hand and to entice 
venture capital on the other and none appear to be satisfactory. The simplest 
answer with respect to virtually all but the terminal type airports would 
be to sell the fee title subject to certain appropriate restrictions to the op- 
erator or other person wishing to invest in an improvement on or contiguous 
to an airport property. The present policy or concept of the municipal air- 
port entity which requires that structures to house proprietary functions must 
be contructed on leased land contributes greatly to the instability and 
delinquency of the industry and complicates the property tax problem. 


1. Airlines and airport service operators alike tend to be nomads, 
their tenancy on any airport insecure. 

2. Being unable themselves to provide structures and other facilities 
the industry tends to encourage municipalities to use public funds 
to provide these structures. In such cases, we have tax free struc- 
tures, housing purely commercial functions with the municipality 
exposed to the risk of loss, all of which adds up to an additional 
burden on the general taxpayer. . 


CONCLUSION 


Lack of adequate information and doubts as to the reliability of such 
information as has been available have been barriers to intelligent legisla- 
tive action in the past. During the current year, a study has been made by 
the Minnesota Legislative Interim Committee which body in turn employed 
the University of Minnesota to develop factual information. Copies of the 
University report will be transmitted to all the state directors about Decem- 
ber 1 through the courtesy of the Minnesota Legislative Interim Committee. 
The University of Illinois has just published an excellent study of fixed- 
base operations in that state. Still another study of the overall aviation pic- 
ture is being conducted by the University of Oklahoma. It is of major im- 
portance that these most recent factual studies together with all other 
pertinent information that can be assembled be made available to the 
legislative bodies, the members of Congress, the appropriate industry and 
government segments and any other interested agencies, so that a maximum 
effort can be made to solve some of these problems which delay the normal 
growth of the total aviation industry. 





NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS (NASAO) 


RESOLUTIONS AND MOTIONS ADOPTED AT ANNUAL MEETING, NOVEMBER, 1951 


Editor’s note: The following resolutions were adopted by the NATIONAL 
ASSOCIATION OF STATE AVIATION OFFICIALS in twenty-first an- 
nual convention assembled at St. Petersburg, Florida, November 21, 1952: 


RESOLUTIONS ADOPTED 


1. That NASAO recommends and shall actively sponsor or support 
amendatory changes and revisions to the Federal Airport Act, the 
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Regulations issued pursuant thereto, or Administrative policy of the Civil 
Aeronautics Administration thereto appertaining, as in each instance shall 
be determined to be appropriate, as will best accomplish the following: 


(1) Change the method of appropriation either to 

(a) a biennial basis, or 

(b) A procedure whereby the total of the unappropriated 
balance of the $500,000,000 total authorization set forth in the 
act be allocated to the several states and territories by the reg- 
ular formula; that within the limits of each such allocation the 

CAA be authorized to execute grant agreements (upon approval 

of project plans and specifications and satisfactory demonstra- 

tion of availability of the non-Federal share of project costs) ; 

and that annual FAAP appropriation requests to the Congress 

be based upon such firmed-up grant agreements as shall have 

been consummated by the time appropriation requests are sub- 

mitted. 

(2) Eliminate clasisfications and change “project” to “airport” 
in FAAP Planning. 

(3) Clarify the requirements and standards as to demonstration 
of “title satisfactory to the Administrator” as will make them con- 
form to local standards and practices respecting good or merchanta- 
ble title. 

(4) Permit Federal participation and the FAAP in the procure- 
ment and installation of TVOR facilities at public airports. 

(5) Permit use of state or territory minimum labor rates in lieu 
of those established, under presently obtaining requirements of the 
United States Department of Labor where the states or territories 
have the machinery established for certification of rates for state 
work. 

(6) Inculeation and encouragement at all levels of CAA of the 
use of the “advanced method of contract project payments based on 
estimates arrived at by the local cognizant representative by the CAA. 

(7) Liberalization by appropriate revising of the Federal Airport 
Act, Regulations, and Administrative Policies of requirements upon 
local FAAP sponsors and airport owners in the matter of alienation 
of title or interest in FAAP airport real property as will make it possi- 
ble for local FAAP public airport owners to stabilize and enhance 
both the governmental and the proprietary aspects of the airport 
development, maintenance and operation of the optimum public bene- 
fit through the attraction of private venture capital and private enter- 
prise on such public airports on a basis as will be acceptable to private 
investors and lending concerns. 


2. That NASO concurs in and shall actively support such legislation as 
shall be introduced in the Congress in the substantial form appearing in 
Attachment No. 1 to Unclassified Document ACC 102/12A (Revised) dated 
June 9, 1952. 


3. That NASAO recommends and shall actively support working 
conjunctively with the Civil Aeronautics Administration, the mili- 
tary establishments, the Airport Operators Council, and other interested 
organizations, amendatory legislation as will effectively accomplish, by 
modification of the provisions and conditions of surplus airport property 
deeds, the following: 

(1) Provide for taking over of exclusive control by the military 
upon declaration of a national emergency by the Congress rather than 
the President; 
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(2) Provide that upon and during such a taking over of ex- 
clusive military control 

(a) The Government shall have maintenance and repair 
responsibility for the whole of the facility taken; 

(b) The Government shall pay a fair rental computed on a 
basis which excludes rental value attributable to past ex- 
penditures by the Government; 

(c) The cognizant military department shall permit civil 
use on an operational and financially reasonable basis if and 
to the extent militarily feasible; 

(d) Any substantial additions or alterations necessary for 
military use and occupancy shall be made by the military 
establishment only after notice to the Administrator of Civil 
Aeronautics and the owner, and so nearly as possible in con- 
formity with the airport’s master plan of development as cer- 
tified by the Administrator of Civil Aeronautics. 


4. That NASAO recommends and shall actively support legislation as 
will extend, as necessary to the accomplishment of its assigned purpose, 
the expiration date of the present congressional appropriation of funds for 
the reimbursement to airport owners of the cost of work involved in accom- 
plishing repair or rehabilitation of damage occasioned by Federal use as 
the same shall have been certified to the Congress forming the basis of such 
present appropriation. 

5. That the Civil Aeronautics Administration be and is hereby 
urged that in its administration of the FAAP program in the Ter- 
ritory of Alaska special recognition be taken, policies be pursued, and design 
criteria and specifications be adjusted as will accommodate the special and 
unusual conditions surrounding airport development, including but not 
limited to certain reservations in the Government of title interests, short 
construction seasons, inclement weather during the construction season, 
soil and subsoil conditions, terrain, and growths as render equipment and 
materials move-in and certain components of construction costs unusually 
high. 

6. That the President-Elect of the United States as soon as appro- 
priately may be after his inauguration be requested to authorize and 
direct the Air Coordinating Committee to follow through on the implementa- 
tion of the recommendations of the President’s Airport Commission to 
insure that those recommendations which shall have received the general 
support of the affected public and industry agencies be promptly placed in 
effect, and that those which do not receive such general support are not 
placed in effect without prior opportunity for full discussion by all con- 
cerned before the Air Coordinating Committee. 


7. That NASAO adopt the following to be known as “The 1952 Heli- 
copter Plan and Program of NASAO.” 

(1) Establishment of NASAO Helicopter Committee. In order to 
keep current with helicopter experience and development, the Presi- 
dent of NASAO should appoint a small committee, of which the 
Executive Secretary should be an ex-officio member, which should act 
as a service unit to the membership of NASAO on matters affecting 
helicopters and with respect to action which individual states should 
take in order to prepare intelligently and wisely for the widespread 
operation of helicopters in the future. 

(2) Cooperation Between Governments and Others Interested in 
Helicopter Operations. In order that the Federal, the States, the Muni- 
cinal, and other interests in the helicopter in its essentially local op- 
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erations be coordinated and that there be available to all concerned 
full knowledge of the helicopter and its operating habits and the best 
available information as to what laws and regulations should and 
should not be made applicable to the helicopter, the NASAO should 
take steps looking toward the establishment of a “Joint Helicopter 
Committee’ composed of persons functioning in their individual 
capacities who, though affiliated with one of the agencies mentioned 
below, would not necessarily by his action as a member of such joint 
Helicopter Committee bind such agency. Such a Joint Helicopter Com- 
mittee would provide for a new type of cooperation between Federal, 
State, Local, and industry interests made necessary by the coming 
of the helicopter. 

Such a Joint Helicopter Committee might be composed of persons 
affiliated with the following agencies and organizations: The NASAO, 
The Municipal Governments, The Civil Aeronautics Administration, 
The Civil Aeronautics Board, The Helicopter Council, A Helicopter 
Operators Association and any other agency or organization having 
sufficient demonstrated interest. 

(3) Reexamination of State and Local Laws and Regulations 
as to Helicopter Treatment. With the aid of information and advice 
received, particularly from the NASAO Helicopter Committee, re- 
ferred to in Item (1) above, states should review their laws and reg- 
ulations with a view to their non-applicability to the helicopter and to 
effecting changes therein, if any be required, so as to treat the heli- 
copter in accordance with its special performance characteristics. This 
is particularly required with respect to airport planning, the establish- 
ment of public and private heliports, visibility limitations, minimum 
altitudes of flight, airport traffic patterns and other matters where 
the differences between helicopters and fixed wing airplanes justify 
different regulatory treatment. 


8. That the Administrator and his staff be commended for the 
sympathetic interest, initiative, and action taken in the interest of 
General Aviation and be encouraged to continue consultations toward this 
end with NASAO and the aviation industry directed at proposing specific 
amendments to the Civil Aeronautics Act of 1938: (a) to remove regulatory 
barriers which stem from the present Act; and (b) to decentralize responsi- 
bility wherever possible from the Federal to the State and Local governments. 


BE IT FURTHER RESOLVED: That this assembly of NASAO endorse 
generally the Administrator’s Program for General Aviation for CAA. 


9. That it be and is the official position of NASAO in international 
affairs that: 

(1) Invitation be extended to both the Canadian and Mexican .. 
Governments to designate official representatives to meet with the 
NASAO International Committee; 

(2) That said invitation will not in any way suggest active mem- 
bership in NASAO but will be offered for the expressed purpose of 
improving international border relations. 


10. That NASAO recommends and shall actively work for and support 
the establishment, by Executive Order or other appropriate means, of a 
Joint Army-Navy-Air Force-CAA Committee specifically charged with the 
establishment of uniform specifications and design and obstruction criteria 
for airport construction or improvement in which any of the several agencies 
of the Federal Government are interested. 


11. That the Department of Defense be requested to declassify 
to the maximum extent and as rapidly as possible, information re- 
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garding new types of aircraft, propulsion or control which might be 
adaptable to the general aviation field, so that the aviation industry may 
take advantage of such developments in designing and producing a better 
small airplane. 


12. That the NASAO wholeheartedy endorses the Golden Anni- 
versary of Powered Flight undertaking and pledges the active co- 
operation and participation by its members therein, and does hereby urge 
all phases of the aviation industry to correlate and coordinate through the 
National Secretariat of the project all layout and text patterns in public 
relations efforts portraying the historical or social, political and economical 
impacts of aviation so as to make possible the assembly of loose-leaf materials 
for educators or re-print reproductions for distribution to adult commemora- 
tion programs which will be initiated throughout the Golden Anniversary 
of Powered Flight year in an effort to extend the acceptance and under- 
standing of the non-flying public. 


13. That the Administrator re-examine his policy with respect to 
issuing registration or aircraft certificates without title information in 
an effort to determine if it is adminstratively and financially possible for 
the CAA to alleviate the difficulties in determining status of aircraft titles 
by utilization of the authority contained in Section 503 (g) of the Civil 
Aeronautics Act of 1939, as amended. 


14. That the Congress, the Secretary of Defense, the military estab- 
lishments, and the educational agencies of the nation be urged affirma- 
tively to adopt and prosecute a comprehensive youth and in-service training 
program in motorless aircraft as will give the fullest possible aeronautical 
opportunity, experience, and indoctrination. 


15. That the Crash Injury Research Project at Cornell University 
Medical College be actively continued and designated as an independent, 
non-government and non-industry research group for the continued advance- 
ment in the field of aviation safety; and 


BE IT FURTHER RESOLVED: That said Crash Injury Research 
Project, so long as it continues to provide unbiased data of use to the aviation 
industry and the nation, be given full support and cooperation of the 
NASAO; and 


BE IT FURTHER RESOLVED: That the NASAO vigorously recom- 
mends to the cognizant government agencies and to the aviation manufactur- 
ing industry the general use of advanced crash-survival design where such 
design lies within the realistic limits of practical application and the known 
“state of the art;” and 


BE IT FURTHER RESOLVED: That the NASAO recommends favor- 
able consideration of structural provision for anchorage points of adequate 
strength in all future non-air carrier aircraft as will permit the optional 
installation and use of shoulder harness. 

The following motion on Sovereignty was voted by the Association: 

Be it moved that the National Association of State Aviation Officials in 
annual meeting assembled continue its active interest and efforts in the 
subject of sovereignty in the airspace, to the end that firm and clear defining 
of the respective jurisdictions of the Federal and State sovereignty be ac- 
complished either by congressional action or by United States Supreme 
Court decision. 

Be it further moved that in the event a test case is presented to the 
United States Supreme Court on this subject, the NASAO be heard by the 
filing of a Brief Amicus Curiae with the United States Supreme Court. 








JUDICIAL AND REGULATORY DECISIONS 


THE K.L.M. ACCIDENT AT FRANKFURT IN 1952— 
ANALYSIS OF APPLICABLE LIABILITY LAW 


N March 22, 1952, a KLM airliner fell near the Rhein-Main Airport at 

Frankfurt on the Main, in the USA Zone of Western Germany. Asses- 

sor Dr. jur. Hans Achtnich contributed an analysis of the legal aspects to 

the Zeitschrift fuer Luftrecht, (1952) vol. 1, pages 323-346, of which the 
following is an abstract. 


The plane, a DC-6, was on a scheduled flight from Johannesburg (in the 
Union of South Africa) via Kano (in Nigeria), Rome (in Italy) and Frank- 
furt (in Western Germany) to final destination Amsterdam (in The Nether- 
lands). Two persons survived: a stewardess on duty and a stewardess off 
duty travelling on a complimentary free pass with her husband, who was 
not an employee. 45 persons died. Ten were crew members. One was an 
employee travelling on company business on a free ticket from Johannesburg 
to Amsterdam. One was the complimentary free-pass husband of the off-duty 
stewardess from Rome to Frankfurt. The other 34 were pay passengers, 
eleven ticketed to Frankfurt and the other 23 to Amsterdam. 


The cause of the accident was apparently a complete mystery, and the 
analysis is based on the assumption that there would not be enough evidence 
to justify any party in bearing the burden of proving either the presence of 
negligence or the absence of negligence. 


I. Warsaw Convention aspects: The Union of South Africa had not 
ratified or adhered, and the Convention did not apply to the passengers 
whose flight started at Johannesburg. 


The Netherlands had ratified the Convention and Nigeria had ratified, 
by British action, reconfirmed as to Western Germany. The Convention 
therefore covered the Kano passengers for either Frankfurt or Amsterdam. 


Italy had ratified, but had not confirmed as to Western Germany. The 
Convention therefore covered the Rome-Amsterdam passengers but not the 
Rome-Frankfurt passengers. 


A Nigeria-West Germany problem was caused by the fact that these 
two ratifying States were at war. While active hostilities had ceased, peace 
had not been restored. The questions were whether the Warsaw Conven- 
tion, as a non-political treaty (1) had been terminated or merely sus- 
pended by the war if the latter (2) whether it revived when hostilities 
ceased or remained suspended until some later event. Preliminarily, Dr. 
Achtnich did not regard the German capitulation in 1945 as an event affect- 
ing Germany’s ratification, which survived to the new government. As to 
termination or suspension by war; there is a conflict of opinion: the older 
theory is that war nullifies treaties; but there has been a long trend to 
uphold their validity despite war and to differentiate the effect of war 
as between different types of treaties—as political and non-political, and 
according to their subject matter. This Convention being non-political was, 





1 Under English and U.S.A. decisions, a passenger boarding this plane in 
Johannesburg would be under Warsaw conditions if his travel were the return half 
of a round trip ticket from a Warsaw country to Amsterdam. But apparently not 
if the return were to Frankfurt, unless there was a post-war Note exchange be- 
tween the originating State and West Germany. 
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on that view, only suspended; and being concerned with air transport, it 
would revive as soon as the West German government recovered its sovereign 
authority to deal with air transport.2 That power was still denied West 
Germany on the day of this accident. However, the Kano-Frankfurt passen- 
gers were travelling under Warsaw conditions because of the circumstances 
next described. 

The Allied High Commission, seeking to settle the doubts as to the effect 
of the Convention during the Occupation, had asked the “Warsaw” countries 
to agree, by exchanges of Notes, that the Convention should be again in 
effect as between them and West Germany prior to the peace treaty. 14 States 
had complied, including Great Britain, whose action applied to Nigeria. 
As of the date of the analysis, the 14 States were: Brazil, Ceylon, Denmark, 
France, Greece, Great Britain, India, Jugoslavia, Netherlands, Pakistan, 
Sweden, Switzerland, Spain, the USA. 

As between Italy and West Germany, the Convention had not revived, 
because Italy had not acted to revive it. It was reported that the Interna- 
tional Chamber of Commerce, through its Aviation Committee, was actively 
urging the other “Warsaw” countries to re-establish the Convention by 
suitable exchanges of Notes. 

II. The IATA Tariff Conditions (version of 29 March 1949) were applied 
by the KLM ticket to all passengers not directly governed by the Warsaw 
Convention. IATA provision, Article 16, §3, par. (a) states that the carrier 
does not pay damages unless there is proof according to “the applicable law” 
that the injury was caused by negligence or wilful misconduct. That is the 
reverse of the Warsaw rule as to burden of proof. It raised the question: 
what is “the applicable law?” The former IATA tariff of 1931 had been 
explicit on the point; it had said in Article 22 §4, paragraph I that the law 
was that of the forum—the lex fori: which in turn was the law of the place 
where the air carrier had its head office, because that was the only place 
where the tariff said it could be sued. 

But the new IATA tariff of 1949 does not reproduce former Article 22. 
We must therefore look to the general principles of private international 
law—or as we say the conflict of laws. Lacking an agreement of the parties 
as to the applicable law (namely a statement in the ticket contract), this 
situation calls for extended analysis, for this is a most contentious topic. 
Dr. Achtnich does not find any basis for a hypothetical (or implied) agree- 
ment between carrier and passenger as to the law applicable. The judge 
will therefore decide what law governs. Dr. Achtnich concludes that the 
law of the place of performance of the passage contract should be the applica- 
ble law.* He considers that to be the law of the place of destination. And he 
reports that neither Amsterdam law nor Frankfurt law would give effect to 
the IATA provision as to burden of proof concerning liability. Both courts 





2 While the Warsaw Convention relates to air transport, it does not relate to 
any government’s power to regulate air transport; it is merely a “uniform law” 
for the relations between air carriers and their passengers and shippers. Its 
revival in Germany might perhaps rather be related to the revival of international 
air carriage in that area, rather than to the government’s power to control licenses 
for air carriers. 

8 Although Italy and Germany were allies in the war from 1940 to 1944, Italy 
changed sides in 1944; had it remained a German ally to the end, it would seem 
that the Convention would never have been suspended between those two States. 

4The law of the place of breach—the place of the crash—might also be 
examined; in the USA the “wrongful death” law is at present almost universally 
found at the place of the crash. In England, the “proper law” of the contract 


might be sought. 
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would apply their over-riding or paramount local law to these in-bound 
international transportation contracts.® 

III. Examining the Netherlands and German laws, these are the Nether- 
lands Act of 10 Sept. 1936, Staatsblad 1936 no. 5238, Articles 24, 29, 32 
and the German LVG—Luft Verkehrs Gesetz of 26 January, 1943, sections 
29-a, 29-b and 29-f. In each case the section last listed declares that the law 
is “zwingend’”—paramount and over-riding, or as we might say a matter 
of public policy. Now it chances that both countries have adopted the 
reversed-burden rule of the Warsaw Convention as their local law for 
aviation. Thus the IATA conditions, by invoking “the applicable law,” have 
invoked in these cases the principles of the Warsaw Convention. By this 
indirect process, Warsaw principles govern the Johannesburg-Frankfurt/- 
Amsterdam and Rome-Frankfurt passengers. 

And it is remarked that if the courts should look to the law of the 
principal office of the air carrier (KLM in Amsterdam) the same law and 
principles will be found there. Thus it is reasoned that the air carrier has 
the bu:cen of proving no negligence, and that the passengers do not have 
the buruen of proving the existence of negligence. 


IV. But this does not end the problem. For the case-law precedents and 
rules of practice and of evidence of the countries differ. These are next 
analyzed, and there is mention of the pre-war German Convention case— 
the flight from Italy to Germany which ended in a crash in the Alps with 
the comment that it might not be followed today; and of the Ritts case, 
1949 USAvR 65 (EDNY), and an American statement at an ICAO meeting 
(ICAO Doc. 6027, LC/124, p. 23) .® 

The possibilities of compulsory (or voluntary) personal accident insur- 
ance policies for passengers are also discussed, and the author favors this 
idea.” 

V. Lastly, there is discussion of the situation of the employees who are 
travelling in the plane on free passes, but who have no flight duty. Those 
in the plane on company business, as the employee travelling from one 
post to another, are in the author’s opinion covered by their workmens’ 
compensation insurance; there is it seems a dispute as to whether they 
are “reisende’”—passengers or “fahr-gaeste’”—travel guests. He favors the 
view that they are not passengers as defined in the Convention, and that 
their classification under the JATA tariff is not controlling. As to those 








5 This is a most interesting comment. In general, there has been immense 
opposition to the idea of applying the law of the place to which the traveller or 
the goods are going. The conservative European and English view is that the 
contract is judged by the law of the place where the contract was made—usually 
where the travel started. In ocean bills of lading, Belgium (since 1928) and the 
USA (since 1893) and the Philippines (since independence in 1948) apply their 
law to in-bound movements of goods, no matter where the shipments originate. 
But their policy in this respect has not been followed by the other maritime 
nations. The German comment seems to reach this result by using the IATA terms 
to get into the courts of the arriving country, and then by overriding the IATA 
liability provision on grounds of local public policy to substitute the local law 
for the contract valid where made at the place where the travel began. 

6 Another difference might be in the kind of money awarded, and perhaps 
in the amount. Under the Warsaw scheme, the variation in the current equivalent 
of 125,000 poincaré francs should be small. 

7 Furnishing passengers with an accident policy as part of the ticket has not 
been favorably received in the U.S.A. The courts will not uphold an antecedent 
agreement to settle for the policy instead of by litigation. Many passengers have 
already bought all the insurance that they want to have, or want to pay for. 
A good many passengers have no reason for insurance, being unmarried, without 
children or parents or others who look to them for support. Why should these 
pay an extra sum for their tickets, to benefit other passengers and the dependents 


of others? 
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who have no flight duty, and travelling for their own purposes although on 
a free pass, he prefers to classify them as “reisende’”—passengers under 
the Warsaw Convention, like paying passengers, and states that the German 
and Netherlands laws would be the same.® 

ARNOLD W. KNAUTH* 





SEPARATION OF CONTROL BETWEEN SURFACE 
AND AIR CARRIERS 


HE problem of surface carriers control over air carriers is again 

presented by the recent National Air Freight Forwarding! and Conti- 
nental Southern Lines? cases. Section 408 of the Civil Aeronautics Act? lists 
the requirements necessary before any merger or consolidation involving an 
air carrier will be allowed. As concerns surface carriers the Section provides 
that the C.A.B. is not to approve any merger or consolidation of an air 
carrier unless it first finds “that the transaction proposed will promote the 
public interest by enabling such carrier other than an air carrier to use 
aircraft to public advantage in its operations and will not restrain com- 
petition.” The C.A.B. has interpreted this provision to mean that such air 
operations must be supplementary and auxiliary to the existing surface 
operations before any merger will be approved.5 


It is undisputed that the requirements of 408 apply to all “mergers, 
acquisitions, and consolidations” involving air carriers. The controversy 
arises when the same requirements are also applied, or as the present view 





8In England carriers generally can by explicit contract arrange that they 
shall not be liable to passengers for negligent injuries; as to travel by air, 
England has just adopted Warsaw principles, somewhat modified. See analysis 
in 1952 US & Canadian AvR 145. In the United States, carriers may in many 
circumstances limit or avoid liability towards persons traveling on free passes, 
as well as towards persons who travel as attendants for animals. 

* Partner, Lloyd, Decker, Williams and Knauth; Editor, United States and 
Canadian Aviation Reports. 

1 National Air Freight Forwarding Corp. v. C.A.B., 197 F 2nd 384 (D.C. 
Cir. 1952). 

2 Continental Southern Lines, Inc. v. C.A.B., 197 F. 2d 397 (D.C. Cir. 1952), 
cert. denied, 21 U.S.L. Week 3098 (U.S. 1952). 

3 52 Stat. 1001 (1938), 49 U.S.C. §488 (1946). 

4Id. “Consolidation, merger, and acquisition of control. 

(a) It shall be unlawful unless approved by order of the Board as provided 
in this section— 

(5) For any air carrier or person controlling an air carrier, any other common 
carrier . . . to acquire control of any carrier in any manner whatsoever; “The 
act then goes on to say in (b) that provided certain requirements as to registra- 
tion, etc. are met the Board shall give approval provided it shall not give ap- 
proval if a monopoly would result, and “Provided further. That if the applicant 
is a carrier other than an air carrier or affiliated therewith . .. the Board shall 
not enter such order of approval unless it finds that the transaction proposed 
will promote the public interest by enabling such carrier other than an air carrier 
to use aircraft to public advantage in its operation, and will not restrain com- 
petition.” 

5 The second proviso of 401 (b), supra note 3 has been interpreted by the 
Civil Aeronautics Board as meaning that such air operations as the proviso pro- 
vides for must be supplementary and auxiliary to the existing surface operations 
and therefore incidental to them. Investigation of Local Feeder and Pick-Up Air 
Service, 6 C.A.B. 1, 7 (1944). Thus if the existing surface operations were 
between New York and Chicago then any air operations which would be permitted 
under the Board’s interpretation of the proviso would also have to be between 
New York and Chicago and follow the same general route which the surface 
service followed. 


























JUDICIAL 485 





stands, considered in proceedings under Section 401 of the Act.® This section 
provides for the institution of new air service and sets out the requirements 
for the establishment of such original service. These provisions include: 
(1) the applicant must be “fit, willing and able” to perform the service, and 
(2) the public convenience and necessity must require the establishment of 
the service. These are the only requirements set forth in Section 401 as 
incident to the obtaining of certificates of convenience and necessity for the 
institution of original service. However, in recent years the courts and 
C.A.B. have consistently taken the view that the requirements of Section 
408 are also to be considered in any proceeding under 401. Thus the 408 
provision, preventing surface carriers from controlling air carriers except in 
cases in which the air service is auxiliary and supplementary to the existing 
surface operations, has been applied not only in 408 proceedings regarding 
mergers, acquisitions and consolidations but also in litigation brought under 
401 for the establishment of original service. This policy has presently been 
re-affirmed in both the Air Freight Forwarding and Continental Southern 
Lines Cases." 

In the National Air Freight Forwarding case some 79 companies applied 
for certificates of convenience and necessity under Section 401, or for an 
exemption under Section 1(2)8 in order to engage in air freight forwarding 
operations.® Section 1(2) provides that air carriers who are not engaged 
directly in the operation of aircraft in air transportation may be relieved 
from meeting the requirements of the Civil Aeronautics Act should the 
Board find it in the public interest. Since air freight forwarders at no time 
engage in the actual operation of aircraft but are still considered air carriers 
they would be entitled to such an exemption should the Board decide it to 
be in the public interest. In the instant case National Air Freight was not 
granted the exemptions. The Board’s refusal was on the basis that the grant- 
ing of such an exemption could not be in the public interest since it would 
result in the acquisition of an air carrier by a surface carrier within the 
meaning of Section 408, as the stock of National Air Freight was wholly 
owned by the Erie Railroad. Thus the C.A.B. is again applying 408 require- 
ments to a non 408 proceeding, in this case a proceeding for exemption under 
1(2).1° This policy was affirmed by the Court of Appeals of the District of 





6 52 Stat. 987 (1938), 49 U.S.C. §481 (1946). “Certificate of public convenience 
and necessity. (d) (1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it finds that the 
applicant is fit, willing, and able to perform such transportation properly, and 
to conform to the provisions of this chapter and the rules, regulations, and re- 

uirements of the Board hereunder, and that such transportation is required by 
the public convenience and necessity; otherwise such application shall be denied.” 

7 National Air Freight Forwarding Corp. v C.A.B., supra note 1; Continental 
Southern Lines, Inc. v. C.A.B., supra note 2. 

852 Stat. 77 (1938), 49 U.S.C. §401 (2) (1946), “‘Air Carrier’ means any 
citizen of the United States who undertakes .. . to engage in air transportation: 
Provided, That the Board may by order relieve air carriers who are not directly 
engaged in the operation of aircraft in air transportation from the provisions 
of this chapter to the extent and for such periods as may be in the public in- 
terest.” In Universal Air Freight Corp., Investigation 3 C.A.B. 698 (1942) air 
freight forwarders were held to be air carriers and therefore they could be given 
an exemption as under section 1(2) since they filled the requirements as laid 
down by the section. 

® Air freight forwarding companies, are companies who collect air freight 
and transport it to the airport and then when the cargo reaches its destination 
they distribute it to the various addresses. They at no time engage in any actual 
flight operations, always confining their activities to the ground services of 
collecting and distributing the freight which the airlines carry. 


10 §2 Stat. 977 (1938), 49 U.S.C. 401 (2) (1946), supra note 8. 
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Columbia in disposing of the case and was approved again seven days later 
by the same court in the Continental Southern Lines case.1! 

In the latter case, the plaintiff, an air carrier, was seeking to have trans- 
ferred to a bus company certain certificates for which it had applied under 
Section 401. It was contended that the plaintiff need not meet the require- 
ments of Section 408 since that Section referred only to a surface carrier 
acquiring an air carrier. The court, however, affirmed the C.A.B.’s decision 
to deny the transfer, stating in effect that it need not even be considered 
whether Section 408 applies in reverse to air carriers acquiring surface 
carriers. The transfer still could not be approved unless the Board thought 
it to be in the public interest and “the concept of public interest as regards 
transfer is just as broad as in original certification proceedings and includes 
the policies and standards of Section 408.” Thus once more the court has 
shown approval of the policy of including 408 standards in non 408 pro- 
ceedings, here a 401 proceeding for original certification. 

Although Section 408 clearly applies to mergers, consolidations, etc., the 
language of the Section gives no indication of its applicability to the grant- 
ing of certificates of “convenience and necessity” needed for new operations. 
Seemingly all the requirements for such certificates are set out in Section 
401.12 Prior to 1941 the Civil Aeronautics Board held that in obtaining a 
certificate of “convenience and necessity” it was only necessary to meet the 
requirements of 401,15 that is, that the applicant be “fit, willing and able” 
and that the public need require the proposed service. The purpose of 408 
was said to prevent the elimination of existing competition between air and 
surface carriers and not to prevent surface carriers from originating new 
service and therefore the requirements regarding the former should not be 
applied to the latter. This line of reasoning was abruptly halted, however, 
when the Second Circuit Court of Appeals in Pan American Airways v. 
C.A.B.14 stated that the ability to meet the standards of Section 408 would 
be considered in granting a certificate under 401. Following this decision 
the C.A.B. in conforming to the court’s interpretation of the provision went 
even further and in the American Export Lines case! held that the standards 
in 408 constituted a legal condition to be met before any certificate would 
be granted under 401. Thus air operations were closed entirely to surface 
carriers unless the surface carrier first met the requirement of the second 
proviso of Section 408(b) which is the “supplementary and auxiliary require- 
ment.”’16 

The Board, however, in the Local Feeder and Pick-Up Air Service and 
American President Lines cases!? moved away from this extreme position. 
It no longer held that the second proviso of 408(b) was a legal condition but 
that the policy embodied in 408 was only to be considered as “one of the 
standards which guide the Board in determining whether the public con- 
venience and necessity requires the issuance of a certificate to a surface 
carrier applicant.” Thus technically 408 became a restriction but not neces- 
sarily a prohibition as regards a 401 proceeding. For practical purposes, 





11 Continental Southern Lines, Inc. v. C.A.B., supra note 2. 

12 52 Stat. 987 (1938), 49 U.S.C. §481 (1946), supra note 5. The requirements 
include (1) that the applicant be fit, willing and able, and (2) that the public 
convenience and necessity require the initiation of the proposed new service. 
(1940) American Export Lines, Inc., Transatlantic Service, 2 C.A.B. 16, 46-47 

14121 F. 2d 810 (2d Cir. 1941). 

15 American Export Airlines, Inc., American Export Lines, Control, 3 C.A.B. 
619 (1942), Supplemental opinion, 4 C.A.B. 104 (1943). 

16 52 Stat. 1001 (1938), 49 U.S.C. §488 (1946), supra note 4. 

17 Investigation of Local Feeder and Pick Up Air Service, 6 C.A.B. 1 (1944) ; 
American President Lines Ltd., Petition, 7 C.A.B. 799 (1947). 
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however, 408 still remains a prohibition, for the Board has consistently 
required that the proviso be met before any certificate of convenience and 
necessity will be issued.1® This policy has just been re-affirmed as to Sec- 
tion 401 in the Continental Southern Lines!® case and even extended in the 
National Air Freight Forwarding” case to include 1(2) thus applying 408 
standards to a proceeding for exemption. 


The C.A.B., by reasons of its decisions, has established a policy virtually 
identical with that the I.C.C. is presently applying under similar provisions 
of the Motor Carrier Act.?! Thus in the latter case whenever a railroad 
seeks a certificate of convenience and necessity to originate motor carrier 
operations it is met with the same problem facing surface carriers in insti- 
tuting air operations; namely, the requirements for merger and consolidation 
are considered in regard to applications for original service. Thus for all 
practical purposes any motor carrier service permitted is required to be 
“supplementary and auxiliary” to the existing rail service. This application 
of the requirements governing mergers to the granting of certificates for 
original service, however, was not accomplished without controversy. More 
than once the I.C.C. has changed its position as to whether this policy was 
justified under the wording of the Motor Carrier Act and if so just how 
far it should be carried.?? 

The C.A.B. has generally put forward three major arguments in support 
of its policy of strict separation of surface and air carriers: (1) such 
separation is necessary in order that air commerce be protected and fostered, 
(2) the separation protects against the establishment of monopolies in the 
transportation field, and (3) Congressional intent requires the separation. 





18 For a more detailed historical account of the various changes in Board 
policy with regard to section 408 and its application to the other sections of the 
Act see Schnorr, Participation of Steamship Companies in Air Transportation, 
34 Cornell L.Q. 588 (1949). 

19 Continental Southern Lines, Inc. v. C.A.B., supra note 2. 

20 National Air Freight Forwarding Corp., v. C.A.B., supra note 1. 

2154 Stat. 906 (1940), 49 U.S.C. §5 (2). “Unifications, mergers, and acquisi- 
tions of control. Provided, that if a carrier by railroad subject to this chapter 
...is an applicant in the case of any such proposed transactions involving a motor 
carrier, the Commission shall not enter such an order (approving the transaction) 
unless it finds that the transaction proposed will be consistent with the public 
interest and will enable such carrier to use service by motor vehicle to public 
advantage in its operations and will not unduly restrain competition.” 


49 Stat. 551 (1935), 49 U.S.C. §307 (a) (1946). Issuance of certificates of 
convenience and necessity. “. . . (a) Certificate shall be issued to any qualified 
applicant ... if it be found that applicant is fit, willing and able to perform the 
service proposed, and to conform to the provisions of this chapter and the re- 
quirements, rules, and regulations of the Commission thereunder, and that the 
proposed service, to the extent to be authorized by the certificate, is or will be 
required .. . by public convenience and necessity.” 

22In Pennsylvania Truck Lines, Inc., Barker 1 M.C.C. 101, Supplemental 
opinion 5 M.C.C. 9 (1936), which dealt with an application for a certificate of 
convenience and necessity, the Commission stated that “the financial and soliciting 
resources of the railroad could easily be so used in this field (motor transporta- 
tion) that the development of independent service would be greatly hampered and 
restricted with ultimate disadvantage to the public.” Accord, Kansas City 
Southern Transport Co., Inc., Common Carrier Application 10 M.C.C. 221 (1938), 
Supplemental opinion 28 M.C.C. 5 (1941), and Rock Island Motor Transit Co., 
Purchase, White Line Motor Freight 40 M.C.C. 457 (1946). 

Contra, Burlington Transportation Co., Common Carrier Application 33 
M.C.C. 759 (1942). Plaintiff company which was railroad controlled sought a 
certificate of convenience and necessity authorizing operations of motor carriers 
between Salt Lake City and San Francisco. The certificate was issued and in 
answering the objection that the proposed service would not be supplementary and 
auxiliary to existing rail operations the Commission said that in certificate pro- 
ceedings it did not need to be and thus the standards of Section 5 were not applied 
in a 207 proceeding. 
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Both the C.A.B. and I.C.C. have stated consistently as a general policy 
that the various fields of transportation should be mutually independent.23 
The chief argument put forth in support of this policy is that it fears surface 
carriers, having larger investments tied up in their surface operations, would 
tend, should they be permitted to control air carriers, to favor such surface 
operations to the resulting detriment of the air carriers.24 The C.A.B. then 
points to its duty to protect and promote air service” and asserts that it is 
toward that end that the policy of separation was evolved. 

This argument has been answered by critics*® by showing that in all 
likelihood the Board’s fear would never materialize, for surface carriers 
would still have to compete in their air operations with other independent 
and foreign airlines. Should the surface carriers actually try to discriminate 
against their air operations, as the Board fears, then they would lose out 
entirely to their competition who could then offer better and more complete 
service to the public. In reality combined air and surface operations serve 
the public interest through the establishment of joint and faster through 
service such as has resulted in many European countries in which combined 
air and surface operations are permitted.27 An example of this type of 
improved service might be seen in instances in which rail or ship operations 
are extended only to a certain point beyond which air travel must be used. 
In such circumstances it is usually unprofitable for an independent air car- 
rier to supply the required service, and thus the service, if it is to exist 
at all, must be furnished by the surface carrier. It is probable, however, 
that in such an extreme case as this the Board through use of its discretion- 
ary power would permit the operations whether they were surface controlled 


or not. 

For its second major contention the Board points to the danger that 
should combined operations be permitted then surface carriers who are as 
a whole larger companies would be placed in a more competitively advan- 
tageous position over carriers not having surface connections. Opponents 
argue here that if mere competitive advantage is all that is gained then the 
Board has no right to interfere since ‘“‘the provisions of the Civil Aeronautics 
Act do not confer upon the Board either the authority or the duty to attempt 
to equalize the competitive advantages of air carriers.”?8 The Board’s right 
to interfere, however, should be undisputed if the competitive advantage 
becomes such that threat of monopoly results. Concerning this issue Secre- 
tary of Commerce Charles Sawyer in his report to the President December 


23 Boston and Maine and Maine Central Railroads, Control, Northeast Air- 
lines, Inc., 4 C.A.B. 379 (1943). 

24 National Air Freight Forwarding Corp. v. C.A.B., supra note 1. 

2554 Stat. 899 (1940), 49 U.S.C. (Preamble 1946). “It is hereby declared 
to be the national transportation policy of Congress to provide for fair and im- 
partial regulation of all modes of transportation subject to the provisions of this 
Act, so administered as to recognize and preserve the inherent advantages of each; 

- and foster sound economic conditions in transportation and among the 
several carriers.” 

26 Tomlinson, Surface Carrier Participation in Air Transportation, 34 Geo. 
L.Q. 64 (1946). 

27 Schnorr, Participation of Steamship Companies in Air Transportation, 34 
Cornell L.Q. 588, 592 (n) (1949). Swedish and Danish Airlines are 40% controlled 
by surface carriers, Norwegian 53% controlled by surface carriers, Portugal has 
all airlines controlled by surface carriers, and in France although exact per- 
centages are not available, the French Line, a steamship company, is known to 
own a considerable interest in Air France. 

28 Brief for Petitioners, p. 26, National Air Freight Forwarding Corp. v. 
C.A.B., supra note 1. Reference made to Interstate Commerce Commission v. 
Diffenbaugh, 222 U.S. 42, 46 (1911). “The law does not attempt to equalize 
fortune, opportunities, or abilities.” 
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1, 19492 stated that the basic objective of the Federal Transportation policy, 
which is the giving of economical and efficient transportation service to all, 
can best be accomplished through the maintenance of competition among 
the various fields of transportation. The C.A.B. has reasoned that the best 
way this policy can be effectuated is to maintain strict separation between 
those fields of transportation. 

Critics have answered this proposition by saying that the differences in 
types of merchandise handled and cost, etc., between air and surface freight 
were too great to permit any real competition to exist between them.®° This 
assertion of competition, however, may certainly be questioned, especially in 
view of the continued drop which railroads have sustained in freight and 
passenger traffic in favor of other forms of transportation, both motor and 
air.31 In any event it can hardly be disputed that the Board should keep 
careful watch and eradicate many detrimental monopolistic practices which 
present themselves. 

The third general argument that the Board has put forth in support of 
their policy is the long-standing intent of Congress to keep the various 
fields of transportation mutually separate and to prevent the acquisition 
of one by the other.’? Thus it becomes the duty of the C.A.B. to put this 
Congressional intent into effect through the Board’s decisions. The contro- 
versy still remains, however, as to whether this congressional intent extends 
so far as to require virtual conformance with Section 408 in a non 408 pro- 
ceeding. The Board holds it does and has based this interpretation of the 
statute on the fact that the Civil Aeronautics Act is a regulatory statute 
and “ policies of a regulatory statute become elements of the public interest 
to be weighed in any certification proceeding under that statute.’”33 An 
opposing, though somewhat weak, argument is advanced however, that if 
Congress had intended to impose the same requirements for the issuance of 
certificates of convenience and necessity under 401 as are imposed in acqui- 
sitions of control under 408 then why are the requirements of the two 
sections as laid down in the statute different ?34 

National Air Freight has filed a petition for re-hearing.35 There is 
indication, however, that the policy so firmly established by the Board re- 
garding surface carrier control over air carriers will not be changed even 
should the petition be granted and the court’s decision changed. Judge 
Prettyman’s dissent in the case seems based mainly on the particular facts 
and not on the general policy involved, for he concurred shortly thereafter 





29 Issues Involved in a Unified and Coordinated Federal Program for Trans- 

ie A Report to the President from the Secretary of Commerce, p. 25 
1949). 

30 National Air Freight Forwarding Corp. v. C.A.B., supra note 1, at 392. 
See also Henry, The Impact of Air Freight on Surface Transportation, 15 Law 
& Contemp. Prob. 47, 57 (1950) Air freight is inherently bound to be more costly 
than surface transportation. Average cost of air freight per ton-mile, even with 
an all freight airline operation, averages from 12 to 16 cents. As a comparison 
that of railroads per ton-mile 1.25 cents. In order for air freight operators to 
break even if government subsidies were removed the cost would even be higher. 

31 Progress Report of the Senate Committee on Interstate and Foreign Com- 
merce by its Domestic Land and Water Transportation Subcommittee pursuant to 
S. Res. 50, 81st Cong., 1st sess. p. 47 (1949). Except for the war years railroads 
show a steady decline in both freight and passenger traffic. In 1929 railroads 
carried 78.28% of the nation’s freight, in 1949 they carried only 60%. An even 
greater drop may be seen in passenger traffic; in 1926 railroads carried 75.2% 
of the total while in 1949 they carried only 54% of the total. 

32 C.C.A., supra note 3; M.C.A., supra note 21. 

83 National Air Freight Forwarding Corp., v. C.AB., supra note 1 at 386. 

34 Baggett, Are Surface Carriers Grounded by Law? 31 Va. L. Rev. 337 
(1945). 
35 Petition filed May 15, 1952. 
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in the Continental Southern Lines®® case in which the same policy as con- 
cerns the application of 408 requirements to a non 408 proceeding was dis- 
cussed and re-affirmed. It is believed that Judge Prettyman perhaps thought 
that the particular facts of National Air Freight did not warrant the appli- 
cation of 408 standards, but he seems to find no fault with the general policy 
as of considering these requirements in such proceedings. 

That the problem is still unsettled may be seen in a recent proposed 
amendment fo the Civil Aeronautics Act3? which would have added after 
subsection (d) (1) of Section 401: 

Provided, That nothing contained in this Act shall be construed as placing 
any special or different standards, requirements, or burdens of proof on 
any applicant that is an operator of ships . . . to engage in foreign or 
overseas air transportation. 
The addition was introduced to free steamship lines from the C.A.B.’s 
restrictive policy of including 408 requirements in 401 proceedings. This 
proposed amendment was never passed, but the very fact that it was pre- 
sented shows that the controversy over the Board’s policy is far from ended. 
Regardless of the opposing arguments it appears that the Board’s policy 
is basically sound. However, a more frequent use of the now seldom-exercised 
option to grant certificates under 401, or exemptions under 1(2) without 
requiring that the 408 requirements be met might prove beneficial. Such 
right would, under the present policy, be within the Board’s discretion. 





DIGEST OF RECENT CASES 


LABOR — CROP DUSTING — FAIR LABOR STANDARDS ACT — 
VIOLATIONS OF MAXIMUM HOUR WORK WEEK — 
COVERAGE OF EMPLOYEES 


Tobin v. Wenatchee Air Service, Inc., 
—F. Supp.—, 3 Avi. 17,931 (E.D. Wash. May 27, 1952) 

The mechanics, linemen, partsmen and bookkeepers of a crop dusting 
company were found to be employees “engaged in the production of goods 
for commerce within the meaning of the (Fair Labor Standards) Act.’ They 
are not, however, employed in agriculture. 

The employees of the defendant worked irregular time periods. The 
court concluded this situation existed by choice and was not required by 
necessity. The defendant guaranteed the payment of the same compensation 
per week regardless of absences or overtime work. The court found the 
employer had violated the statutory maximum for a work week at a straight 
salary and had not complied with the record-keeping requirements. 


DAMAGES — LIMITATION OF LIABILITY — 
WARSAW CONVENTION — FREIGHT VALUE DECLARATION 


L. & C. Mayers Company, Inc. v. Koninklijke Luchtvaart Maatschappik, N. V., 


108 N.Y.S. 2d 251, 3 Avi. 17,929 (Sup. Ct. February 28, 1951) 

Under the Warsaw Convention liability of the shipper is limited to a 
specific recovery amount per weight, unless the shipper makes a special 
declaration of value to the carrier. In this case, the carrier had stamped on 
the airway bill a form in which a declaration of value could be made. The 
customs value had been written in the available space. 





36 Continental Southern Lines, Inc. v. C.A.B., supra note 2. 
37 H. R. 3835, 80th Cong., Ist sess. (1947). 
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The plaintiff, a shipper who had lost merchandise through a plane crash, 
maintained that parol evidence could not be introduced to vary the terms of 
the bill. The defendant, the carrier, produced witnesses to show that the 
plaintiff had not made a declaration of the value and that if a value had 
been set according to the requirements, then the charges of the air freight 
would have been greater. The court approved the admission of the parol 
evidence as necessary to show the actual agreement and the non-compliance 
of the shipper with the requirements for relief from the liability limitation 
the carrier enjoyed. 


MUNICIPALITY —- PUBLIC AIRPORT — POWER OF A CITY TO 
LEASE AND TO HAVE CONSTRUCTED HANGER BUILDINGS 


Pipes v. Hilderbrand, 

—Cal. App.—, —P. 2d—, 3 Avi. 17,926 (April 29, 1952) 

The power of a city to build and lease hangers was tested in a suit 
brought by general contractors against the Commissioner of Finance of the 
City of Fresno to force payment of the first installment of the construction 
contract. The city was to lease these buildings to a private airline. The city 
commissioners had authorized the Commissioner of Finance to make payment 
on the installment due, but the Finance official refused, questioning the 
city’s action as ultra vires. It was contended that the contract and lease 
constituted an extension of credit to or in aid of a private corporation. 

The court ordered payment made on the contract. The construction of 
buildings for a public airport was considered an implementation of a public 
purpose. The court found support in state legislation authorizing municipal 
development of airports, and in the city charter providing for the construc- 
tion of public works. Mention was made of the provision for joint use of the 
airport facilities by both the city and the private company. 


CERTIFICATES — CIVIL AERONAUTICS BOARD POWER TO 
SUSPEND — TRUNK LINE AIR CARRIER — FEEDER ROUTES — 
GRANT OF TEMPORARY CERTIFICATE TO LOCAL CARRIER 


United Air Lines, Inc. v. CAB, 


198 F. 2d 100, 1952 U.S. & CAvR 335 (7th Cir. July 8, 1952) 

The United States Court of Appeals for the Seventh Circuit upheld the 
power of the CAB to suspend the certificate for small-city feeder routes of a 
trunk-line air carrier and to grant a temporary certificate for these routes 
to a local carrier. 

The need for flexibility in regulating the fast-changing aviation industry 
was one reason for the court’s decision. The authority of the Board to grant 
the certificates was cited in support of authority to modify. 

Under section 401(h) of the CAA the Board is given the power to “alter, 
amend, modify or suspend any such certificate, in whole or in part, if the 
public convenience and necessity so require.”” Any change must be “partial,” 
not “total,” but may be “permanent” though “limited.” 

In answer to the claim of injury to the airline whose certificate is sus- 
pended under this authority the court noted the Board was prevented under 
earlier decision from changing the essential nature of the operations of the 
carrier. The public convenience and necessity may require the Board to use 
its power of modification or its power of suspension as to certain routes. 








492 JOURNAL OF AIR LAW AND COMMERCE 


MUNICIPAL ORDINANCE — REGULATION OF FLIGHT ALTITUDE — 
CONFLICT WITH THE CIVIL AERONAUTICS ACT — 
PRELIMINARY INJUNCTION FOR THE AIRLINES 


All American Airways, Inc. v. Village of Cedarhurst, 
106 F. Supp. 521, 1952 U.S. & CAvR 302 (Ed. N.Y. July 1, 1952) 

The Village of Cedarhurst passed an ordinance which prohibited the 
flight of aircraft over the town area at any altitude of less than 1,000 feet. 
This legislation conflicted with the provisions of the CAA and the rules and 
regulations passed by the CAB. The airlines sought a preliminary injunction 
against the enforcement of the ordinance. The United States District Court, 
finding the possibility of irreparable loss or damage to the airlines, granted 
the injunction. 

The village, relying on United States v. Causby, 328 U.S. 256 (1946), 
maintained it had title to the airspace above its land. The power of the 
Administrator under the CAA to purchase, condemn, lease, or otherwise 
acquire easements or other interests in the air space was cited by the village 
as an example of Congressional recognition of the private ownership princi- 
ple. Furthermore, it was argued that the airlines should seek their remedy 
in a state court and not a federal tribunal. 

The court rejected the application of the airspace private property theory 
to this fact situation. The seriousness of subjecting use of air “highways” 
to “countless trespass suits” was pointed out by Justice Douglas in the 
Causby case. Moreover, the ordinance conflicted with federal statute and 
regulation governing the subject of minimum flight altitudes. The court 
refused to relegate the airlines to a state court and instead, granted the 
preliminary relief sought. 


APPLICATION UNDER SECTIONS 408 AND 409 — 
INTERLOCKING RELATIONSHIPS — VIOLATION OF THE 
CIVIL AERONAUTICS ACT — APPLICATIONS HELD IN ABEYANCE 


In re Sherman, 
—CAB—(Docket 4109), 21 U.S.L.Week 2008 (June 6, 1952) 

The CAB has announced that it will hold in abeyance any application for 
an interlocking relationship, merger, or acquisition under sections 408 and 
409 of the CAA which it has reasonable ground for believing is filed by a 
petitioner who has taken illegal action. The Board will not pass on the 
application until the violation has been either stopped voluntarily or cor- 
rected by the Board’s direction. The Board will adhere to its previously 
announced policy of considering the violation in light of the fact situation 
in determining whether the proposed relationship will be injurious to the 
public interest. Under normal conditions the consideration of violation will 
weigh heavily against the approval of the application. 

















BOOK REVIEWS 


WORLD AIRLINE RECORD, 1952, Roy R. Roadcap & Associates, 
Chicago 4, Ill. 400 pp. ill., cloth, $12.50 


It is usually difficult to reeommend reference volumes without knowing 
the needs and desires of a wide range of readers. However, World Airline 
Record, 1952 can be recommended for acquisition by anyone interested in 
knowing facts about one or all of the world’s 240 airlines. The Record is 
now global in scope. Some one hundred and thirty-eight airlines not covered 
in earlier editions are included in this volume. 

One of the new features of the present edition is an informative report 
on the Russian airline—AEROFLOT—which includes figures for 1950 and 
states in part, “An excellent statistical impression of the high degree of 
service concentration may be found in the fact that 37 individual route 
segments, or about 15% of the total, accounted for more than 60% of the 
traffic on the entire system.” ... “It is estimated that 3.8 million passengers 
were flown on average distance of 460 miles to produce 1,750 million miles. 
On the basis of passenger miles, Aeroflot’s passenger traffic would be the 
equivalent of approximately 22% of the total U.S. scheduled domestic air 
travel in 1950.” 

Also included for the first time are Service Density Maps showing 
station-to-station traffic volume over each route segment. The data on each 
airline is presented under standard headings in such a manner as to facilitate 
the making of comparisons between companies. Eight major headings are 
used to analyze the lines: the Service Density Route Map, History of Or- 
ganization and Development, Operating and Traffic Statistics, Income Ac- 
counts, Income Account Analysis, Balance Sheets, Capitalization and Fi- 
nancial Ratios and a Historical Statistical Summary. Additional information 
is given under a Management heading and by a seasonal chart. Some 
preliminary estimates or unaudited financial statements have been included 
as “Interim” Reports. The 27 page General U.S. Survey with readily under- 
standable tables and graphs is another feature that commends this book. 

This is the fourth year that this book has been published. Its continued 
publication and its extended coverage in the 1952 issue indicate that there 
is sufficient demand for copies as to make it a profitable enterprise. The 
difficult task of compiling the information, involving as it does, the enter- 
preting, translating, and relating a variety of monetary units, standards, etc., 
along with the liberal use of charts, graphs, maps and illustrations indicate 
that the production of this volume is necessarily costly. With this in mind 
the price per volume, though seemingly high, is reasonable and all the copies 
of the limited printing should soon be exhausted. 
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